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INTRODUCTION: 


S rr | ſpirit of Philoſophy which 
ER] peculiarly diſtinguiſhes the Roms 
Ne 

age, after having corrected a num- 
ber of errors fatal to Society, 
ſeems now to be directed towards the prin- 
ciples of Society itſelf; and we ſee pre} judices 
vaniſh, which are difficult to overcome, 


in Proportion as it is dan gerous to attack 
B 
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them. (a) This riling freedom of (cttient, - 
the  neceſfary forerunner- of political freedom, 


led me to imagine, that it would not be 


unacceptable to the Public, to be made, 


acquainted with the principles of a Conſti- 


tution, on which the eye of curioſity ſeems 


now to be univerſally | turned; and which, 
though celebrated as a model of perfection, 
is yet but little known to its admirers. 


I am aware, hat it will be deemed pre- 


ſumptuous in a Man who. has paſſed * 


greateſt part of his life out of England, 


attempt a delineation of the Engliſh 3 
ment; a ſyſtem, which is ſuppoſed to be fo 
complicated as not to be underſtood, or 


ng” but by thoſe who have been 


„* 


(a) As every popular notion, which may contribute 
to the ſupport of an arbitrary Government, is at all times 
vigilantly protected by the whole ſtrength of it, political 


prejudices are, laſt of all, if ever, ſhaken off by a Nation 
ſubjected to ſuch a Government. A great change in this 


reſpect, however, has of late taken place in France, 


where opinions are now diſcuſſed, and tenets avowed, 


which, in the time of Lewis the fourteenth, would 
have appeared downright blaſphemy; it is to this ag 
alluſion is made here. 7 


Fat 
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infancy. 


But, though a foreigner i in England, yet as 
a native of a free Country, I am no ſtranger 8 


to thoſe circumſtances which conſtitute or 
characteriſe liberty: even the great diſpropor- 
tion between the Republic of which I am 
a member and in which I formed my prin- 


ciples, and the Britiſh Empire, has perhaps 
only contributed to facilitate my * 


enquiries. 


As the Mathematician, the better to diſco- 


ver the proportion he inveſtigates, begins with 
freeing his equation from coefficients, or ſuch 


other quantities as only perplex, without pro- 
_ perly conſtituting it; ſo it may be advantage- 


* > 


initiated in the myſteries of it from their 


_ ous to the inveſtigator of the cauſes that produce 


the equilibrium of a Government, to have 


previouſly ſtudied them, diſengaged from the 


apparatus of fleets, armies, foreign trade, 
diſtant and extenſive dominions, in a word, 


from all thoſe brilliant circumſtances which fo 


greatly affect the external appearance of a 
powerful Society, but have no eſſential con- 
nection with the real principles of it. 

- B 2 
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It is upon the paſſions of Mankind, that is, 
upon cauſes which are unalterable, that the 


action of the various parts of a State depends. 


The machine may vary as to its dimenſions, 
but its movement and acting ſprings never- 
theleſs remain intrinſically the ſame; and that 
time cannot in any ſhape be conſidered as loft, 


which has been ſpent in ſeeing. them a and 
move in a narrower circle. 


One other conſideration I will ſuggeſt ; 
which 1 is, that the very circumſtance of being 
a foreigner may of itſelf be attended, in this 
caſe, with a degree of advantage. The Eng- 
liſh themſelves, (the obſervation cannot give 
them any offence) having their eyes open, as I 
may ſay, upon their liberty, from their firſt 
entrance into life, are perhaps too much fami- 
liariſed with its enjoyment, to enquire, with 
real concern, into its cauſes. Having acquired 
practical notions of their government, long 
before they have meditated on it, and theſe 
notions being flowly and gradually imbibed, 
| they at length behold it without any high 
degree of ſenſibility: and they ſeem to me, in 
this reſpect, to be like the recluſe inhabitant 
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of a Palace, who is perhaps in the worſt fitua- 
tion for attaining a complete idea of the whole, 
and never experienced the ſtriking effect of 
its external ſtructure and elevation; or, if you 
pleaſe, like a Man who, having always had a 
beautiful and extenfive ſcene before his eyes, 


continues for ever to view | it with indif- 
ference. 


But a N beholding at once the va- 
rious parts of a Conſtitution diſplayed before 
him, which, at the ſame time that it carries 

liberty to its height, has guarded againſt incon- 
veniences ſeemingly inevitable, beholding, in 

ſhort, thoſe things carried into execution, 

which he had ever regarded as more deſirable 
than poſſible, he is ſtruck with a kind of admi- 
ration; and it is neceſſary to be thus ſtrongly 
affected by objects, to be enabled to reach 
the general principle which regulates them. 


Not that I mean to inſinuate, that I have 
penetrated with more acuteneſs into the Con- 
ſtitution of England than others; my only 
deſign in the above obſervations was to obviate 
an unfavorable, though natural prepoſſeſſion; 
and if, either in treating of the cauſes which 
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originally produced the Engliſh liberty, or of 


thoſe by which it is ſtill maintained, my 


obſervations ſhould be found new or fingular, 


I hope the Engliſh reader will not condemn 


them, but where they ſhall be found incon- 


ſiſtent with Hiſtory, or with daily experience. 


Of my readers in general I alſo requeſt, that 
they will not judge of the principles I ſhall 
| lay down, but from their relation to thoſe of 
human nature: a conſideration which is almoſt 


the only one eſſential, and has been hitherto | 
too much neglected by the Writers on the 


ſubject of Government, 


CHAP. 


Oo ENGLAND. 5 
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Cauſes of the liberty of the Engliſh Nation.— 
Reaſons of the di ference between the 
Government of England, and that. ff 


France. 


HEN the Romans, attacked on all 

ſides by the Barbarians, were. reduced 
to che neceſſity of defending the centre of 
their Empire, they abandoned Great Britain, as 
well as ſeveral other of their diſtant provinces. : 
The Ifland, thus left to itſelf, became a prey 
to the Nations. inhabiting the ſhores of the 
Baltic ; who, having firſt deſtroyed the ancient 
inhabitants, and for a long time reciprocally 
annoyed each other, eſtabliſhed ſeveral Sove- 
reignties in the ſouthern part of the Ifland, 
afterwards called England, which at length 
were united, under Egbert, into one King- 
dom. | 
The ſucceſſors of this Prince, denominated 
the Anglo-Saxon Princes, among whom 
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8. 


Alfred the Great and Edward the Confeſſor 
are particularly celebrated, reigned for about 
two hundred years: but, though our know- 
ledge of the principal events of this early 


period of the Engliſh Hiſtory is in ſome 
degree exact, yet we have but vague and 
uncertain accounts of the Government which 

thoſe Nations introduced. „ 


It appears to have had little more © «ſlinity - 
with ithe preſent Conſtitution, than the,gene- 


h ral relation, common indeed to all the Go- 
vernments eſtabliſhed by the Northern Nations, 


that of having a King and a Body of Nobility ; - 
and the ancient Saxon Government is © left us 

in ſtory (to uſe the expreſſions of Sir Wil- 
ce lam Temple on the ſubject) but like ſo 
< many antique, broken, or defaced. pictures, 
which may till repreſent ſomething of the 


— 


© cuſtoms and faſhions of thoſe ages, though 


La) 


« little of the true lines, proportions, or 


« reſemblance.” (%% 


It is at the era of the Conqueſt, that we 
are to look for r the real foundation of the Eng- 


— * 


— 


(a) See his en to the Hiſtory of England. F 
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liſh Conſiitation: From that period, ſays 
| Spelman, novus feclorum naſcitur ordo; (a) 
William of Normandy, having defeated Harold, 
and made himſelf maſter of the Crown, ſub- 
verted the ancient fabric of the Saxon Legiſ- 
lation: he exterminated, or expelled, the 


1 


(a) See Spelman, Of Parliaments.—It has been a fa- 
vourite theſis with many Writers, to pretend that the' Saxon 
Government was, at the time of the Conqueſt, by no 
means ſubverted; that William of Normandy legally 
acceded to the Throne, and conſequently to the engage- 
ments, of the Saxon Kings; and much argument has in 
particular been employed with regard to the word Conqueſt, 
which, it was ſaid, in the feudal ſenſe only meant acqui- 
fition. Theſe opinions have been particularly inſiſted upon 
in times of popular oppoſition ; and indeed there was a far 
greater probability of ſucceſs, in raiſing among the People 
the notions familiar to them of legal claims and precedents, 


than in arguing with them, from the no leſs rational, but 


leſs determinate, and ſomewhat dangerous doctrines, con- 
cerning the original rights of Mankind, and the lawfulneſs 


of at all times oppoſing force to an oppreſſive Govern- 
ment. | 


But if we conſider, that the eſſence of a Government 
lies in the particular mode in which the public power 
(whatever may be its foundation, whether public opinion, 
or actual force) i is diſtributed in a State ; 3 and that a total 
alteration in this reſpect was introduced into England 
by the Conqueſt, we ſhall not ſcruple to allow that a new 
government was introduced, Nay, as almoſt the whole 
landed property in the Kingdom was at that time transferred 
to other hands, a new Syſtem of criminal Juſtice introduced, 
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former otcupiers of lands, in order to diſtri- 


bute their poſſeſſions among his followers ; 
and eſtabliſhed the feudal ſyſtem of. Govern- 


ment, as better adapted to his ſituation, and 
indeed the only one of which he poſſeſſed a 


competent idea. 


and even the language of the law altered, the revolution 
may be ſaid to have been ſuch as is not perhaps to be paral- 
leled in the Hiſtory of any other Country. 


Some Saxon laws, favourable to the liberty of the people, 


were indeed again eſtabliſhed under the ſucceſſors of Wil- 


liam; but modes of proceeding and particular laws are 
appendages, and not properly parts, of a Government ; and 
when thoſe laws were afterwards revived, or, to ſpeak more 


exactly, adopted from the Saxon legiſlation, this was 
effected through a concurrence of circumſtances peculiar | 
to the Anglo-Norman Conſtitution. Satished, however, 
with the two authorities I have quoted above, I ſhall not 


dwell any longer on a diſcuſſion concerning the preciſe 
identity, or real difference, of two Governments, that is of 


two ideal ſyſtems, which, after all, only exiſt in the 


conceptions of Men, Nor do I wiſh to explode a doctrine, 
which, in the opinion of ſome perſons, giving an additional 
ſanction and dignity to the Engliſh Government, contributes 
to increaſe their-Jove and reſpect for it. It will be ſufficient 
for my purpoſe, if the Reader ſhall! be pleaſed to grant 
that a material change was, at the time of the Conqueſt, 
effected in the Government then exiſting ; and is, in conſe- 
quence, diſpoſed to admit the proofs that will preſently be 
laid before him, of ſuch change having paved the way for 
the eſtabliſhment of the prefer Engliſh Conſtitution, 
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This ſort of Government vail alſo in 
almoſt all the other parts of Euroße. But, 
inſtead of being eſtabliſhed by dint of arms and 
all at once, as in England, it had only been 
formed on the Continent, and particularly in 
France, through a long ſeries of flow ſuc- 
ceſſive events; a difference of circumſtances 
this, from which conſequences were in time 
to ariſe, as important as they were at firſt 
difficult to be foreſeen, 


The German Nations who paſſed the Rhine 
to conquer Gaul, were in a great degree 
independent. Their Princes had no other title 


tao their power, but their own valour and 


the free election of the People; ; and as theſe 
had acquired in their foreſts but contracted 
notions of ſovereign authority, they followed 
a Chief, leſs in quality of Subjects, than as 


5 companions in conqueſt. 


Beſides, this conqueſt was not the irruption 
of a foreign army which only takes poſſeſſion 
of fortified towns; it was the general inva- 
ſion of a whole People, in ſearch of new 
habitations. And as the number of the Con- 
querors bore a great proportion to that of 

C 2 
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the coneredBgto w. were at the ſame time 


enervated | by long peace, the expedition was 


no ſooner compleated than all danger was at 


an end; and, of courſe, their union alſo. 


After dividing among themſelves what lands 
they thought proper to occupy, they ſepa- 


rated ; and though their tenure was at firſt 
precarious, yet, in this particular, they de- 


pended not on the King, but on the general 


aſſembly of the Nation. (a) 
Under the Kings of the firſt race, the fels, 


by the mutual connivance of the Leaders, at 


firſt were annual; afterwards, held for life. 
Under the deſcendants of Charlemain, they 


became hereditary: (5) and when, at length, 


Hugh Capet effected his own election to the 


; prejudice of Charles of Lorrain, intending to 
render the Crown, which in fact was a Hef, 


(a) The Bets were "+ ei Alles, terre jure beneficii 
conceſſæ; and it was not till under Charles le Gros the 


term fief began to be in uſe, — See ra Glofſ. de Du 
Cange. 


(5) Apud Francos vero, 1, fr m pedetentimque, jure zæredi- 


tario ad hæredes ſubinde tranſierunt feuda; quod. labente e 


mono incipit. dee F eudum Du Cange. 
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hereditary in 1 his own family, (af he eſtabliſhed ; 
the hereditariſhip of fiefs as a general prin- 
ciple ; and, from this epoch, authors date the 
complete eſtabliſhment of the feudal ſyſtem 

in France. | 


on the Uther hand, the Lords who gave 
their ſuffrages to Hugh Capet, forgot not the 
intereſt of their own ambition. They com- 
pleated the breach of thoſe feeble ties which 
ſubj ected them to the royal authority, and 
became every where independent. They left 
the King no juriſdiction either over them 
ſelves, or their vaſſals; they reſerved the right 
of waging war with each other; they even 
aſſumed the fame privilege, in certain caſes, 


with regard to the King himſelf. (5) If Hugh | 


- * 0 


| (a) Hottoman has proved beyond a doubt, in his France- 
_ gellia, that under the two firſt races of Kings the Crown 
of France was elective. The Princes of the reigning family 


had nothing more in their favour, than the cuſtom of chuſing 
one of that houſe. 


(20 The principal of theſe caſes was when the King 
refuſed to appoint Judges to decide a difference between him- 
ſelf and one of his firſt Barons: the latter had then a right to 
take up arms againſt the King; and the ſubordinate Vaſſals 
Were ſo dependent on their immediate Lords, that they were 
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Capet, therefors; by rendering the Crown 
| hereditary, laid the foundation of the power 
of his family, and of the Crown itſelf, yet 

he added little to his own authority, and 

acquired ſcarcely any thing more than a nomi- 
nal ſuperiority over the number of Sovereigns 

who then ſwarmed in France. (a) 


But the eſtabliſhment of the feudal ſyſtem 
was, in England, an immediate and ſudden 
conſequence of that conqueſt which intro- 
duced it. Beſides, this conqueſt was made by 
a Prince who kept the greater part of his 
army in his own pay, and who was placed 
at the head of a People over whom he was 


obliged to follow them againſt the Lord Paramount. St. 
Louis, though the power of the Crown was in his time much 
increaſed, was obliged to confirm both this privilege of the 
firſt Barons, and this obligation of their Vaſſals. Op 


(a) „The Grandees of the Kingdom,” ſays Mezeray, 
thought that Hugh Capet ought to put up with. all their 
44 inſults, becauſe they had placed the Crown on his head: 
«© nay, fo great was their licentiouſneſs, that on his writing 
< to Aude bert, Viſcount of Perigueux, ordering him to raiſe - 
et the ſiege he had laid to Tours, and aſking him, by way 
* of reproach, who had made him a Viſcount ? that Na- 
e bleman haughtily anſwered, Not you, but thoſe who made 


% you a King, [Non pas vous, mais ceux qui vous ont fait . 
Q Roi, ]“ 


«c 
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an hereditary Sovereign : circumſtances, which 
gave a totally different turn to the Govern« 
ment of that Kin gdom. 


| Surrounded by a n. though a con- 
quered Nation, William kept on foot a part 
of his army. The Engliſh, and after them 
the Normans themſelves, having revolted, he 
cruſhed both; and the new King of Eng- 
land, at the head of victorious troops, having 
to do with two nations at enmity with each 
other, lying under a reciprocal check, and 
equally ſubdued by a ſenſe of their unfor- 
tunate reſiſtance, found himſelf in the moſt 
favourable circumſtances for becoming an 
abſolute Monarch; and his laws, thus promul- 
gated in the midſt, as it were, of thunder 
and lightning, impoſed the yoke of deſpotiſm, 
both on the victors and the vanquiſhed. 
| He divided England into ſixty thouſand two 

hundred and fifteen military fiefs, all held 
of the Crown; the poſſeſſors of which were, 
on pain of forfeiture, to take up arms and 
repair to his ſtandard on the firſt fignal : 
he ſubjected not only the common people, 
but even the barons, to all the rigourg of 
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the feudal Government. He even impoſed on 


them his tyrAhnical foreſt laws. (a) 


He aſſumed the prerogative of impoſing 
taxes: he inveſted himſelf with the whole 
executive power of Government. But what 


was of the greateſt conſequence, he arrogated 


to himſelf the moſt extenſive judicial power 
in the eſtabliſhment of the Court which was 
called Aula Regis; a formidable Tribunal, 
which received appeals from all the Courts 


of the Barons, and decided in the laſt reſort 


on the eſtates, honour, and lives, of the Barons 


themſelves ; ; and which, being wholly com- 


poſed of the great officers of the Crown, 


removable at the King's pleaſure, and having 
the King himſelf for Preſident, held the firſt 
Nobleman in the Kingdom under the fame 
controul as the meaneſt ſubject. 


(a) He reſerved to himſelf an excluſive privilege of killing 
game throughout all England, and enacted the ſevereſt penal- 
ties on all who ſhould attempt it without his permiſſion. 


The ſuppreſſion, or rather mitigation, of theſe penalties, 


was one of the articles of the Charta de Foręſtd, which the 


Barons afterwards obtained by force of arms. Mullus de cetero 


amittat vitam, vel membra, pro venatione e Ch. de 
Foreſta, Art. 10. ths 
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Thus, while the Kingdom of France, in 
conſequence of the flow and gradual forma- 
tion of the feudal Government, found itſelf 
to be in the iſſue only a number of parts, 

ſimply placed by each other, and without any 
reciprocal adherence; the Kingdom of Eng- 
land, on the contrary, in conſequence of the 
ſudden and violent introduction of the ſame 
ſyſtem, became a compound of parts united 
by the ſtrongeſt ties; and the regal Autho- 


rity, by the preſſure of its immenſe weight, 
conſolidated the whole into one compact 
indiſſoluble body. 


It is to this difference in the original Con- 
ſtitution of France and England, that is, in 
the original power of their Kings, that we 
muſt attribute the difference, ſo little analo- 
gous to its cauſe, of their preſent Conſtitu- 
tions. It is this which furniſhes the ſolution 
of a problem, which, I muſt confeſs, for a 
long time perplexed me; and explains. the 
reaſon why, of two neighbouring Nations, 
ſituated almoſt under the ſame climate, and 
having one common origin, the one has 
attained the ſummit of liberty, the other has 
D 
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gradually ſink under the moſt abſolute Mo- 
narchy. 


In France the royal Authority was indeed 
inconſiderable; but this circumſtance by 


no means favoured general liberty. The 


Lords were every thing; and the bulk of the 


Nation were accounted nothing. All thoſe 


wars which were made on the King, had not 
liberty for their object; for of this their Chiefs 
already enjoyed but too great a ſhare: they 
were the mere effects of private ambition or 


caprice. The People did not engage in them 


as aſſociates in the ſupport of a cauſe common 
to all; they were dragged, blindfold and like 


| ſlaves, to the ſtandard of their Leaders. In 
the mean time, as the laws, by which their 


Maſters were Vaſſals, had no relation to thoſe 
by which they were themſelves bound as ſub- 


jects; the reſiſtance, of which they were made 


the inſtruments, never produced any advan- 
tageous conſequence i in their favour ; nor did 


it eſtabliſh any principle of freedom that could 


in any caſe be applicable to them. 
The inferior Nobles, who ſhared i in the inde- | 


pendence of the ſuperior Nobility, added alſo the 
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effects of their own inſolence to the deſpotiſm of 
ſo many Sovereigns ; and the people, wearied 
out by their ſufferings, and rendered deſperate 
= by oppreſſion, at times attempted to revolt: 
but, being parcelled out into ſo many different 
States, they never could agree, either on the 
nature of their complaints, or the time of pre- 
ferring them; the inſurrections, which ought. 

to have been general, were only ſucceſſive and 

particular: in the mean time the Lords, 

uniting to avenge their common 'cauſe as 

Maſters, fell with irreſiſtible advantage on 
Men who were thus divided ; the People were 
ſeparately, and by dint of arms, brought back 
to their former yoke ; and Liberty, that pre- 
cious offspring which requires ſo many fa- 
vourable circumſtances to foſter it, was every 


where ſtifled in its birth. (a) 


At length, when by Conqueſts, by eſcheats, 
or by Treaties, the ſeveral proyinces came to 


— * 8 8 . - ** 


(a) It may be ſeen in Mezeray, how the Flemings, 
during the great revolt which was cauſed, as he ſays, 
4c by the inveterate hatred of the Nobles (les Gentils- 
0 hommes) againſt the people of Ghent,” were cruſhed 
by the union of almoſt all the Nobility of France. —8.. 
Mezeray, Reign of Charles VI, 
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be united (a) to the extenſive and conti- 

nually increaſing dominions of the Monarch, 
they became ſubjects of their new Maſter, 
already trained to obedience. The few privi- 
leges, which the Cities had been able to pre- 


ſerve, were little reſpected by a Sovereign wo | 


had himſelf entered into no engagement to 


— 


(a) The word union expreſſes in the French law, or Hiſtory, 
the reduction of a Province to an immediate dependence on 
the Crown. The French Lawyers, who were at all times re- 
markably zealous for the aggrandiſement of the Crown (a zeal 
which would not have been blameable, if it had been exerted 

only in the ſuppreſſion of lawleſs Ariſtocracy) always con- 
tended, that when a province once came into the poſſeſſion 
of the King, even any private dominion of his before he 
acceded to the Throne, it became ànited for ever: the Or- 
donnance of Moulins, in the year 1 566, has ſince given a 
thorough ſanction to theſe principles. The union of a 
province might be occaſioned, firſt, by the caſe juſt men- 
tioned, of the acceſſion of the poſſeſſor of it to the Throne: 
thus at the acceſſion of Henry IV. (the daughter of the late 
King being excluded by the Salic law) Navarre and Bearn 
were united. Secondly, by the felony of the poſſeſſor, 
when the King was able to inforce, by dint of arms, the 
judgment paſſed by the Judges he had appointed: thus the 
mall Lordſhip of Rambouillet was ſeiſed upon by Hugh 
Capet, on which authors remark that it was the firſt domi- 
nion that was united; and the Dutchy of Normandy was 
afterwards taken in the ſame manner by Philip Auguſtus from 
John, King of England, condemned for the murder of Arthur 
Duke of Britanny. Thirdly, by the laſt will of the poſſeſſor: 


1 
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that purpoſe; and, as the unions were made 
at different times, the King was always in a 


condition to overwhelm every new Province 
that accrued to him, with the weight of all 
_ thoſe he already poſſeſſed. 


As a farther conſequence of this nee be- | 


tween the times of the unions, the ſeveral parts 


Provence was united in this manner, under the reign of 


T;ewis XI. Fourthly, by intermarriages: this was the caſe 


of the County of Champagne, under Philip the Fair; and of 
Britanny, under Francis I. Fifthly, by the failure of heirs 
of the blood, and ſometimes of heirs male: thus Burgundy 
was ſeiſed upon by Lewis XI. after the death of Charles the 


Bold, Duke of that province, Laftly, by purchaſes : thus 
Philip of Valois purchaſed the Barony of Montpellier; 
Henry IV. the Marquiſat of Saluces ; and Lewis XIII. the 


Principality of Sedan, &c. 


Thus thoſe different Provinces, which, with others united 
after a like manner, now compoſe the French Monarchy, not 
only conferred on their reſpective Sovereigns different titles, 


but alſo differed from each other with reſpe& to the laws 


which they followed, and {till follow: the one are governed 


by the Roman law, and are called Pays de Droit écrit; 


the others follow particular cuſtoms, which in proceſs of 
time were ſet down in writing, and are called Pays de Droit 
Coutumier. In thoſe provinces the people had, at times, 
purchaſed privileges from their Princes, which in the different 
provinces were alſo different, according to the wants and 


_ temper of the Princes who granted them. 
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of the Kingdom could entertain no views of 
aſſiſting each other. When the one reclaimed , 
its privileges, the others, long ſince reduced 
to ſubjection, had already forgotten theirs. 
Beſides, thoſe privileges, by reaſon of the differ- 
ence in the Governments under which the Pro- 
vinces had formerly been held, were alſo almoſt 
| every where different ; the circumſtances which 
happened in one .place, bore of courſe little 
affinity to thoſe which fell out in another; 
the ſpirit of union was loſt, or rather had 
never exiſted ; each province, reſtrained within 
its particular bounds, only ſerved to inforce 
a general ſubmiſſion, and the ſame cauſes 
which had reduced that warlike, ſpirited Na- 
tion, to a yoke of dune, concurred alſo 
to keep them under it. 


Thus Liberty periſhed in France, Sod 
it wanted a favourable culture and proper 
ſituation. Planted, if I may fo expreſs myſelf, 
but juſt beneath - the ſurface, it preſently 
expanded, and ſent forth ſome large ſhoots Y 
but having taken no root, it was ſoon plucked 


up. In England, on'the contrary, the ſeed 
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lying at a great depth, and being covered with 
an enormous weight, ſeemed at firſt to be 
ſmothered ; but it vegetated with the greater 
force ; it imbibed a more rich and abundant 
nouriſhment ; its ſap and juice became better 
_ aſſimilated, and it penetrated and filled up 
with its roots the whole body of the ſoil. It 
was the exceſſive power of the King which 
made England free, becauſe it was this very 
exccis that gave riſe to the ſpirit of union, 
and of regulated reſiſtance, Poſſeſſed of exten- 
fiye demeſnes, the King beheld himſelf inde- 
pendent ; veſted with the moſt formidable 
prerogatives, he cruſhed at pleaſure the moſt 
powerful Barons in the Realm: it was only 
by cloſe and numerous confederacies, there- 
fore, that theſe could refiſt his tyranny ; they 
even were compelled to aſſociate the People 
in them, and really to intereſt them in the 
vindication of public Liberty. 


Aſſembled with their Vaſſals in their * 
Falls, where they diſpenſed their hoſpitality, 
deprived of the amuſements of more poliſhed 
Nations, naturally inclined, beſides, freely to 
expatiate on objects of which their hearts were 


24 THE CONSTITUTION 
full, their converſation: naturally turned on 


the injuſtice of the public impoſitions, on 


the tyranny of the judicial proceedings, and, 
above all, on the deteſted foreſt laws. 


Deſtitute of an opportunity of cavilling 
about the meaning of laws of which the terms 
were preciſe, or rather diſdaining the reſource 

1 of Sophiſtry, they were naturally led to exa- 
mine into the firſt principles of Society; they 
inquired into the foundations of human au- 
thority, and became convinced that Power, 

| when its object is not the good of thoſe who 
1 are ſubject to it, is nothing more than the 
| right of the ſtrongeſt, and may be repreſſed by 
the exertion of a fimilar right. 1 ; 
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1 The different orders of the feudal Govern- 
1 ment, as eſtabliſhed in England, being 
1 A by tenures exactly ſimilar, the 
=: ſame maxims which were laid down as true 
| againſt the Lord paramount, in behalf of the 
0 Lord of an upper fief, were alſo to be 
admitted againſt the latter, in behalf of the 
18 | owner of an inferior fief: the ſame maxims 
. were applied to the poſſeſſor of à ſtill 
lover fief: they deſcended to the freeman, 
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and to the peaſant ; and the ſpirit of liberty, 
| after having circulated through the different 
branches of the feudal ſubordination, conti- 
nued to flow through ſucceſſive homogeneous 
channels; it forced to itſelf a paſſage into 
the remoteſt ramifications, and the principle 
of primeval equality every where diffuſed and 
eſtabliſhed itſcif. A ſacred principle, which | 
neither injuſtice Nor ambition can eraſe ; 
; which exiſts in every breaſt, and, to exert 
itſelf, requires only to be awakened among the 
numerous and oppreſſed claſſes of Mankind. 


But when the Barons, whom their perſonal 
conſequence had at firſt cauſed to be treated 
with caution and regard by the Sovereign, began 
to be no longer ſo, when the tyrannical laws 
of the Conqueror became Rill more tyrannically 
executed, the confederacy for which the general 
oppreſſion had paved the way, inſtantly took 
place. The Lord, the Vaſſal, the inferior Vaſ- 
fal, all united. They even implored the aſſiſt- 
ance of the peaſants and cottagers; and the 
haughty averſion, with which all over the Con- 
tinent the Nobility repaid the induſtrious hands 

_ which fed Hem. was, in England, compelled to 
E 
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yield to the preſſing neceſſity of ſetting bounds 
to the Royal authority. 


The People, on the other hand, knew that the 
cauſe they were called upon to defend, was a 


cauſe common to all; and they were ſenſible, 
beſides, that they were the neceſſary ſupporters 


of it. Inſtructed by the example of their 
Leaders, they ſpoke and ſtipulated conditions 
for themſelves: they inſiſted that, for the fu- 


ture, every individual ſhould be intitled to the 


protection of the law; and thus thoſe rights 
with which the Lords had ſtrengthened them 
ſelves, in order to oppoſe the tyranny of the 
Crown, became a bulwark which WAS, in time, 


to reſtrain their own. 


CHAPTER I 


A ſecond advantage England had over F rance—it 


formed one undivided State. 


T was in the reign of Henry the Firſt, about 


forty years after the Conqueſt, that we ſee the 


above cauſes begin to operate. This Prince, 


having aſcended the Throne to the excluſion 


of his elder brother, was ſenſible that he 
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had no other means to maintain his power 
than by gaining the affection of his ſubjedts ; ; 
but, at the ſame time, he perceived that it 
muſt be the affection of the whole Nation: 
he, therefore, not only mitigated the rtigour 
of the feudal laws in favour of the Lords, 

but alſo annexed as a condition to the 
Charter he granted, that the Lords ſhould | 
allow the ſame. freedom to their reſpective 
Vaſſals. Care was even taken to aboliſh thoſe 
laws of che Conqueror which lay heavieſt on 
the neue claſs of the e 00 | 


(4) Hinbngt G the law of the Curfen. 4 might be 
matter of curious diſcuſſion to inquire what the Anglo- 
Saxon Government would in proceſs of time have become, 


and of courſe the Government of England be at this time, 


if the event of the Conqueſt never had taken place 
which, by conferring, as has been explained above, an im- 
menſe as well as unuſual power on the Head of the feudal 
| Syſtem, compelled the Nobility to contract a laſting and 
| fincere union with the People. It is highly probable, that 
the Engliſh Government would at this day be the ſame as 
that which long prevailed in Scotland, where the King and 
Nobles engroſſed, jointly, or by turns, the whole power in 
the State; the ſame” as ain Sweden, the fame as in Den- 
mark, Countries whence the Anglo-Saxons came. 


= 7 . 
£4 * J * 


* % 
* . * - 
: 73 *" #4} $15; %, 4 
k * y [ 1 7 * 
. ” * ® 1 E 4 * * : . 
| ; "4 © pv 7 , Kz £9 
*:3 * * * » 2 4 PR 


5414 
48 


25 THE CONSTITUTION 


Under Henry the Second, liberty took 
a farther ſtride; and the ancient Tryal by 


Jury, a mode of procedure which is at pro 


ſent one of the moſt valuable parts of the : 


Engliſh law, made 22 880 3 * 5 


its appearance. Do 


But theſe cauſes, which kad: operated but 


ſilently and flowly under the two Henrys, 5 


who were Princes in ſome degree juſt, and 


of great capacity, manifeſted themſelves, at 


once, under the deſpotic reign of King John. 
The royal prerogative, and the foreſt laws, 
having been exerted by this Prince to a 


degree of exceſſive ſeverity, he ſoon beheld 
ry general confederacy formed againſt him: 


and here we muſt obſerve another circum- 
ſtance, highly advantageous, as well as pecu- 
har to England. 


England was not, like France, an aggre- 
gation of a number of different ſovereignties; 
it formed but one ſtate, and acknowledged 


but one Maſter, one general title: the ſame 
laws, the ſame kind of dependence, conſe- 


quently the ſame notions, the ſame intereſts, 


prevailed throughout the whole. The extre- 
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mities of the Kingdom, at all times, united 
to give a check to the exertions of an unjuſt 
power. From the river Tweed to Portſ- 
mouth, from Yarmouth to the Land's end, 
all was in motion: the agitation increaſed 
from the diftance like the rolling waves of an 
extenſive ſea; and the Monarch, left to him- 
ſelf, and deſtitute of reſources, ſaw himſelf 
attacked on all ſides by : an univerſal combi- 
nation of his ſubjects. 


No ſooner was the ſtandard ſet up againſt 
John, than his very courtiers forſook him. 
In this ſituation, finding no part of his king- 
dom leſs irritated againſt him than another, 
having no detached province which he could 
engage in his defence by promiſes of pardon, 
or of particular conceſſioirs, the trivial but 
never- failing reſources of Government, he 
was compelled, with ſeven of his attendants, 
all that remained with him, to ſubmit 

himſelf to the diſpoſal of his ſubjects; and 
he figned at Runing Mead (a) the Char- 
ter of the Foreſt, together with the famous 
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cher, which, from its ſuperior and ex- 


tenſive ines, is denominated Magna 


By the former, the mot tyrannical part of 


the foreſt laws was aboliſhed ; = bh the . 


I + 


| m in arcür of the Lords“ But this 
: Charter did not ſtop there; conditions were 
alſo ſtipulated in favour of the numerous 
body of the people who had united to obtain 


it, and ho claimed, with ſword in hand, 
a ſhare in that ſecurity it was meant to 


eſtabliſh, Tt was hence inſtituted by the Great 


Charter, that the ſame ſervices which were 
remitted in favour of the Barons, ſhould' be 


in like manner remitted in favour of all their 
Vaſſals. This Charter eſtabliſhed alſo an 
equality of weights and meaſures- throughout 
England; it exempted the Merchants from 
| arbitrary impoſts, and gave them liberty to 
enter and depart the Kingdom at pleaſure: : it 
even extended to the loweſt orders of the 


Stabe, ſince it . that the Vi lain, or 
Bondman, ſhould not be ſubject to the for- 


Liu of his Implements af; ae Lell, 
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by the twenty-ninth article of the fime 


Charter, it was enacted, that no Subject ſhould 
be exiled, or in any ſhape whatever moleſted, 


either in his perſon or effects, otherwiſe than 


by judgment of his peers, and according to 


the law of the land: (a) an article ſo im- 


portant, that it may be ſaid to comprehend the · 


whole end and deſign of political ſocieties ; and 


from that moment the Engliſh would have 


and the obſerving of them. 


been a free People, if there were not an im- 
menſe diſtance between the making of laws, 


But though this Charter wanted moſt of 


thoſe ſupports which were neceſſary to inſure 


reſpect to it, though it did not ſecure to 


the poor and friendleſs any ſure and legal 


methods of obtaining the execution of it, 


(proviſions theſe which numberleſs 


: tranſ- 


(a) << Nullus liber homo capiatur, vel impriſonetur, vel 


diſſeſietur de libero tenemento ſuo, vel libertatibus, vel 


« liberis conſuetudinibus ſuis; aut utlagetur, aut exuletur, 
* aut aliquo modo deſtruatur: nec ſuper eum ibimus, nec 


cc 


© gabimus, aut differemus, juſtitiam vel rectum. 
— Chap, xxix. 


93 


ſuper eum mittemus, niſi per legale judicium parium 
ſuorum, vel per legem terræ. Nulli vendemus, nulli ne- 


Magna 
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greſſions alone could, in proceſs of time, 5 
point out) yet it was a prodigious advance 
towards the eſtabliſhment of public liberty. 
Inſtead of the general maxims reſpecting the 
rights of the People and the duties of the 
Prince, (maxims againſt which ambition per- 
petually controverts, and ſometimes even abſo- 
lutely denies,) here was ſubſtituted a written 
law, that is, a truth admitted by all parties, 7 
which no longer required the ſupport of 


argument. The rights and privileges of the 
"hi Individual, as well in his perſon as in his pro- 


j \ g perty, were become ſettled axioms. The 
if # . | 

Wil Great Charter, at firſt enacted with ſo much 
it ſeolemnity, and afterwards confirmed at the be- 


Ci > ginning of every ſucceeding reign, was, as it 
"bi wie & general banner perpetually ſet up for 
, 0 5 the union of all claſſes of the People; and the 
foundation was laid, on which thoſe equitable 
laws were to riſe, which offer the ſame aſſiſtance 


„ to the poor and weak, as to the rich and 

5 powerful. (a) 

10 (a) The reader, to be more fully convinced of the reality 

j j of the cauſes to which the liberty of England has been here | 
; | aſcribed, as well as of the truth of the obſervations made. 

\ $1 at the ſame time on the ſituation of France, needs only to 


compare the Great Charter, fo extenſive in its proviſions, 
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OF ENGLAND. — 


Under the long reign of Henry the Third, 
the differences which aroſe between the King 


and the Nobles, rendered England a ſcene of 


confuſſon. Amidſt the viciſſitudes which the 
fortune of war produced in their mutual con- 
flicts, the People became ſtill more and more 


ſenſible of their importance, as did in conſe- 
: quence both the King and the Barons alſo. 
Alternately courted by both parties, they, ob- 


tained a confirmation of Magna Charta, and 


even the addition of new privileges, by the 


ſtatutes of Merton and of Marlebridge. But 
I haſten to reach the grand epoch. of the 


and in which the Barons ſtipulated in favour even of the Bond- 
man, with the treaty concluded between Lewis the Eleventh, 


and ſeveral of the Princes and Peers of France, intitled 


A Treaty made at $ t. Maur, between the Dukes of Normandy, 
Calabre, Bretagne, Beourbonnois, Auvergne, Nemours; the 
Counts of Charolois, Armagnac, and St. Pol, and other Princes 
France, riſen up in ſupport of the public good, on the one part; 
and King Lewis the Eleventh, on the other, Oftober 29, 1465. 
In this Treaty, which was made in order to terminate a 
war which'was called the war for the Public good, (pro 
bono Publics) no proviſion was made but concerning the par- 


ticular power of a few Lords : not a word was inſerted in 


favour of the people. This treaty may be ſeen at large in 

the pieces J Mifcatives annexed to the Memoires de — as 

Comines, © | 
F 


34 THE CONSTITUTION 


reign of Edward the F irſt; a Prince who, 
from his numerous and prudent laws, has been 
denominated the Engliſh Juſtinian. 


Poſſeſſod of great natural talents, and ſuc- 
_ ceeding a Prince whoſe weakneſs and injuſtice 
| had rendered his reign unhappy, Edward was 
fenſible that nothing but a ſtrict admini- 
ſtration of Juſtice could, on the one fide, 
curb a Nobility whom the troubles of the 
preceding reign had rendered turbulent, and, 
on the other, appeaſe and conciliate the peo- 
ple, by ſecuring the property of individuals. 
To this end, he made juriſprudence the 
principal object of his attention; and ſo much 
did it improve under his care, that the mode of 
proceſs became fixed and ſettled: Judge Hale 
goes even ſo far as to affirm, that the Eng- 
liſh laws ar rived at once, & puaſi per faltum, 
At perfection, and that there has been more 
improvement made in them during the fir/f 
thirteen years of the reign of Edward, than 
all the ages ſince his time have done. 
But what renders this æra particularly in- 
tereſting, is, that it affords the firſt inſtance 
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of the admiſſion of the Deputies of Towny 
and Boroughs into (a) Parliament. 


Edward, continually engaged in wars either 
againſt Scotland; or on the Continent, ſeeing 
moreover his demeſnes conſiderably dimi- 
niſhed, was frequently reduced to the moſt 
prefling neceſſities. But though, in conſequence 
of the ſpirit of the times, he frequently 
indulged himſelf in particular acts of injuſtice, 
he yet perceived that it was impoſſible to 
extend a general oppreſſion over a body of 

Nobles, and a People, who ſo well knew 
how to unite in their own defence. In order 
to raiſe ſubſidies therefore, he was obliged 
to employ a new method, and to endeavour 
to obtain through the conſent of the People, 

what his Predeceſſors had hitherto expected 
from their own power. The Sheriffs were 
ordered to invite the Towns and Boroughs 
of the different counties, to ſend Depu- 
ties to Parliament; and it is from this æra 


(a) I mean their legal origin; for the Earl of Leiceſter, 
who had uſurped the power during part of the preceding 
reign, had called ſuch Deputies up to ParJiament before, 


F 2 
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that we are to date the origin of the Houſe 
of Commons. 1 - 


It muſt be confeſſed, however, hat theſe 
Deputies of the People were not, at firſt, 
poſſeſſed of any conſiderable authority. They 
were far from enjoying thoſe extenſive pre- 
rogatives which, in theſe days, conſtitute the 
Houſe of Commons a collateral part of the Go- 
vernment: they were in thoſe times called up 
only to provide for the wants of the King, and 
approve of the reſolutions taken by him and the 
aſſembly of the Lords. (5) But this was never- 
ih theleſs a great point gained, to have obtained 


Wil - -  . (s) Anno 1295, 5 

Vie! (>) The end mentioned in the Summons ſent to the 
"i Lords, was, de arduis negotiis regni tractaturi, & conſilium 
impenſuri: the Summons ſent ta the Commons was, ad 
Jaciendum & conſentiendum. The power enjoyed by the latter 
118 was even inferior to what they might have expected from the 

1 60 Summons ſent to them : In molt of the ancient Statutes 
"3118 -.-. 06 they are not fa. much as named ; ; and in ſeveral, even 
14 | « when they are mentioned, they are diſtinguiſhed as peti- 

q « tjoners merely, the Aſſent of the Lords being expreſſed in 
LW i contradiſtinion to the Requeſt of the Commons.” See 

L |, en this Subject the Preface to the Collection of the Statutes 
{118 at large, by Ruffhead, and the authorities quoted therein. 


j i „ "we right of uttering thele complaints, aſſembled | 
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in a Body and in a legal way—to. have 
acquired, inſtead of the dangerous reſource 
of inſurrections, a lawful means of influencing 
the motions of Government, and thenceforth 
to have become a part of it. Whatever 
diſadvantage might attend the ſtation at firſt 
allotted to them, this was ſoon to be compen- 
ſated by the preponderance the people neceſſa- 
rily acquire, when they are enabled to act 
and move with method. (4) 


And indeed this privilege, inſignificant as 
it might then appear, preſently manifeſted 
itſelf by the moſt conſiderable effects. In 
ſpite of his reluctance, and after many evaſions 
unworthy of fo great a King, Edward was 
obliged to confirm the Great Charter; he 


5 : a : 
' : 
— — — n 8 — lt. 8 
- — — — — 
N | 
* 5 


(a) France had indeed alſo her Aſſemblies of the General 
Eſtates of the Kingdom ; but then it was only the Deputies 
for the Towns within the particular domain of the Crown, 
that is for a very ſmall part of the Nation, who, under 
the name of the Third Eſtate, were admitted in them; and 
it is eaſy to cancejve that they acquired no great influence in 
an aſſembly of Sovereigns who gave the law. to their Maſter, 
Hence, when thoſe diſappeared, the maxim became imme- 
diately eſtabliſhed, The will of the King is the will of the 
Law. In old French, Qui veut le Rey, fi veut la Loy. 
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even confirmed it eleven times in the courſe 


of his reign. It was moreover enacted, that 
whatever ſhould be done contrary to it, ſhould _ 


be null and void; that it ſhould be read twice 
a year in all Cathedrals ; ; and that the penalty 
of excommunication ſhould be denounced 
againſt any one who ſhould preſume to vio- 
late it, (a) 


At length, he converted into an eſtabliſhed | 


law a privilege of which the Engliſh had 


hitherto had only a precarious enjoyment; 


and, in the ſtatute de T, allagio non concedendo, 


he decreed, that no tax ſhould be laid, nor 


impoſt levied, without the joint conſent of 


the Lords and Commons: (6) a moſt im- 
portant Statute, which, in conjunction with 


Magna Charta, forms the baſis of che Eng- 
liſh Conſtitution: if from the latter the 
Engliſh muſt date the origin of their 


F 4 2 1 
7 . , % & 7 « : 4 
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(a) Confirmationes Chartarum, cap. 2, 3, 4. 
(5) „ Nullum tallagium vel auxilium, per nos, vel 
* heæredes noſtros, in regno noſtro ponatur ſeu levetur, fine 


4 voluntate & aſſenſu Archiepiſcoporum, Epiſcoporum, | 


© Comitum, Baronum, Militum, Burgenfium & aliorum 
£ liberorum hom? de regno an Stat. An; 24 Ed. I. 
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liberty, from che former they muſt date the 
eſtabliſhment of it; and as the Great Charter 
was the bulwark that protected the freedom 
of individuals, ſo was the Statute in queſtion 
the engine which protected the Charter itſelf, 
and by the help of which they were thence- 
forth to make legal Conqueſts over the autho- 
rity of the Crown. 


This is the period at Which we Oe" 155 
in order to take a diſtant view, and contem- 
plate the different proſpect which the reſt of 
Europe chen Pere. 


The efficient cauſes of ſlavery were daily 
operating and gaining ſtrength: : the inde- 
pendence of the Nobles on the one hand, 
the ignorance and 3 of the people on 


; the other, were ſtill extreme: the feudal 


government continued to diffuſe oppreſſion 
and miſery; and ſuch was the diſorder of it, 


that it even took away all hopes of amend- 
ment. 


France, ſtill bleeding from the extrava- 
gance of a Nobility inceſfantly engaged in 
groundleſs wars, either with each other, or 


— 


40 THE CONSTITUTION 


tyranny of that ſame Nobility; haughtily jea- 
lous of their liberty, or rather of their 


ception of thoſe different ranks and orders of 


„ 1357, extending itſelf into moſt of the Provinces of 


a part of thoſe unhappy victims, thouſands of whom were 


with che King, was ſtill deſolated by the 


anarchy. (a) The People, oppreſſed by thoſe. 
who ought to have guided and protected 
them, loaded with inſults by thoſe Who 
exiſted by their labour, revolted on all ſides. 
But their tumultuous inſurrections could have 
no other object than that of giving vent to the 
anguiſh with which their hearts were replete. | 
They had no thoughts of entering into a 
general combination ; ; till leſs of changing 
the form of the Government, and laying a 
regular pln. of public liberty. 


Having never extended their views beyond | 
the fields they cultivated, they had no con- 


(a) Not contented with oppreſſion, they added inſult to 
it. When the Gentility,” ſays Mezeray, “ pillaged and 
© committed exactions on the peaſantry, they called the 
ce poor ſufferer, in deriſion, Faques bonhomme (Goodman 
« James). This gave riſe to a furious ſedition, which was 
« called the Faquerie. It began at Beauvais in the year 


“ France, and was not appeaſed, but by the deſtruction of 
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Men, of thoſe diſtinct and oppoſite privileges 
and prerogatives, which are all neceſſary 
ingredients of a free Conſtitution. Hitherto 
confined to the ſame round of ruſtic em- 
ployments, they little thought of that com- 
plicated fabric, which the more informed 
themſelves cannot but with difficulty com- 
prehend, when, by a concurrence of favour- 
able circumſtances, the ſtructure has at length 
been reared, and ſtands diſplayed to their view. 


In their ſimplicity, they ſaw no other 5 
remedy for the National evils, than the 
general eſtabliſhment of the regal power, that 
is, of the authority of one common uncon- 
trouled Maſter; and longed for that time 
alone, which, while it gratified their revenge, 
would mitigate their ſufferings, and reduce 
to the ſame level the oppreſſors and the 
oppreſſed. 


The Nobility, on the other hand, bent 
ſolely on the enjoyment of a momentary 
independence, irrecoverably loſt the affection 
of the only Men who might in time ſupport 
them; and, equally regardleſs of the dictates 
of humanity and of N they did not 
8 
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perceive the gradual and continual advances of 
the royal authority which was ſoon to over- 


whelm them all. Already were Normandy, 
Anjou, Languedoc, and Touraine, united to 


the Crown : Dauphiny, Champagne, and part 
of Guyenne, were ſoon to follow : France was 
doomed at length to ſee the reign of Lewis the 
Eleventh; to ſee her general Eſtates firſt 


become uſcleſs, and be finally _ aſide. 
It was the deſtiny of Spain alſo, to behold her 


ſeveral Kingdoms united under one Head: ſhe 
was fated to be in time ruled by Ferdinand and 
Charles the Fifth, N And e where 


— oi | —_— 


— . 


(a) Spain was originally divided into twelve Kingdoms, 


beſides Principalities, which by Treaties, and eſpecially by 
Conqueſts, were collected into three Kingdoms; thoſe of 
Caſtille, Aragon, and Granada, Ferdinand the F ifth, 
King of Aragon, married Iſabella, Queen of Caſtille: they 


made a joint Conqueſt of the Kingdom of Granada; and 
theſe three Kingdoms, thus united, deſcended, in 1516, to 
their grandſon Charles, and formed the Spaniſh Monarchy. 


At this zra, the Kings of Spain began to be abſolute; and 
the States of the Kingdoms of Caſtille and Leon, © aſſembled 
at Toledo, in the month of November 1539, were the 
« laſt in which the three orders met, that is, the Grandees, 


| Pp the Eccleſiaſtics, and the Deputies of the Towns.” See 


F. errera's general Hiſtory of Spain. 
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an elective Crown prevented the like anions, (a) 
was indeed to acquire a few free Cities; but 
her divided people were deſtined to remain 
ſubject to the arbitrary yoke of ſuch of her 
different Sovereigns as ſhould be able to 
maintain their power and independence. In a 
word, the feudal tyranny which overſpread the 
Continent, did not compenſate, by any prepa- 
ration of diſtant advantages, the preſent cala- 
mities it cauſed; nor was it to leave behind it, 
as it diſappeared, any thing but a more regu- 
lar kind of Ariſtocracy, and Deſpotiſm. 


But in England, the ſame feudal ſyſtem, after 
having ſuddenly broken in like a flood, had 


——— 


(a) The Kingdom of France, as it ſtood under Hugh Capet 
and his next Succeſſors, may, with a great degree of exact- 
| neſs, be compared with the German Empire, as it exiſts 
at preſent, and alſo exiſted at that time: but the Imperial 
Crown of Germany having, through ſome circumſtances, 
after which it would be uſeleſs to inquire here, continued 
_ eleCtive, the German Emperors, though veſted with more 
high-ſounding prerogatives than even the Kings of France, 
laboured under very eſſential diſadvantages : they could not 
purſue a plan of aggrandiſement with the ſame ſteadineſs as a 
line of hereditary Sovercigns uſually do; and the right to elect 
them, enjoyed þy the greater Princes of Germany, procured 
them a ſufficient power to protect themſelves, as well as the 
leſſer Lords, againſt the power of the Crown. 
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depoſited, and ſtill continued to depoſit, the 


noble ſeeds of the ſpirit of liberty, union, and 


deliberate reſiſtance. So early as the times of 
Edward, the tide was ſeen gradually to ſubſide ; 
the laws which protect the perſon and pro- 


perty of the individual, began to make their 
appearance; that admirable Conſtitution, the 


reſult of a threefold power, inſenſibly aroſe ; (a) 


and the eye might even then diſcover the 


verdant ſummits of that fortunate region, 


which was deſtined to be the ſeat of Phi- 
loſophy and Liberty, which are inſeparable 


companions. 


ces | | — 


(a) ** Now, in my opinion,” ſays Phillippe de Comines, 
in times not much poſterior to thoſe of Edward the Firſt, and 
with the ſimplicity of the language of his times, among 


all the ſovereignties I know in the world, that in 


& which the oublic good is beſt attended to, and the leaſt 
& violence exerciſed on the people, is that of England.” 
Mimoires de Comines, tom. I. lib. v. chap, xix, 
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CHAPTER. II. 
„ Toe Subject continued. 


HE Repreſentatives of the Nation, and 

of the whole nation, were now admitted 
into Parliament: the great point therefore 
was gained, that was one day to produce 
the great influence which they at preſent 
poſſeſs; and the ſubſequent reigns afford con- 
tinual inſtances of its ſucceſſive growth. 


Under Edward the Second, the Commons 
began to annex petitions to the bills by 
which they granted ſubſidies: this was the 
dawn of their legiſlative authority. Under 
Edward the Third, they declared they would 
not, in future, acknowledge any law to which 
they had not expreſsly aſſented. Soon after 
this, they exerted a privilege in which conſiſts, 
at this time, one of the great balances of 
the Conſtitution: they impeached, and pro- 
cured to be condemned, ſome of the firſt 
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Miniſters of State. Under Henry the F oath, 
they refuſed to grant ſubſidies before an 

anſwer had been given to their petitions. N 
In a word, every event of any conſequence 
was attended with an increaſe of the power 
of the Commons: : an increaſe indeed but ſlow 
and gradual, but peaceably and legally effected, 
and the more fit to fix the attention 1 
the people, and to coaleſce with the ancient 
principles of the Conſtitution. 


Under Henry the Fifth, the Nation was 
intirely taken up with its wars againſt 
France; and in the reign of Henry the Sixth, 
began the fatal conteſts between the houſes 
of Vork and Lancaſter. The noiſe of 
arms alone was now to be heard; during 
the ſilence of the laws already in being, 
no thought was had of enacting new ones; 
and for thirty years together, England preſents 
one wide ſcene of ſlaughter and deſolation. 
At length, under Henry the Seventh, who 
by his intermarriage with the houſe of York 
united the pretenſions of the two families, 
general peace was re-eſtabliſhed, and the pro- 
ſpect of happier days ſeemed to open on the 
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Nation. But the long and violent agitations, 
under which it had laboured, were to be 


followed by a long and painful recovery. 
Henry, mounting the throne with ſword in 
hand, and in great meaſure as a Conqueror, 
had promiſes to fulfill, as well as injuries 


to revenge. In the mean time, the people, 


wearied out by the calamities they had under- 


gone, and longing only for repoſe, abhorred 


even the idea of reſiſtance; and the remains 


of the almoſt exterminated Nobility thus 


beheld themſelves left defenceleſs, and aban- 
doned to the mercy | of the Sovereign. 


The Commons, on the other hand, accuſ- 
tomed to a& only a ſecond part in public 


affairs, and finding themſelves bereft of thoſe 


who hitherto had been their Leaders, were 
more than ever afraid to form, of them- 
ſelves, an oppolition. Placed immediately, as 
well as the Lords, under the eye of the 


King, they beheld themſelves expoſed to the 
ſame dangers. Like them, therefore, they 


purchaſed their perſonal ſecurity at the ex- 


pence of public liberty ; ſo that, in reading the 
| hiſtory of the two firſt Kings of the houſe 
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of Tudor, we imagine ourſelves reading the 
relation given by Tacitus of T iberius and 
che Roman Senate. (a) 


The time, therefore, emed to be arrived, 


at which England muſt ſubmit, in its turn, 


to the fate of the other Nations of Europe. 


All thoſe barriers which it had raiſed for the 


defence of its liberty, thus ſeemed only to have 


been able to * the inevitable victory of 


Power. 


But the remembrance 6f their ancient laws, 


of that great Charter ſo often and fo ſolemnly 


confirmed, was too deeply impreſſed on the 
minds of the Engliſh, to be effaced by tranſi- 
tory evils. Like a deep and extenſive ocean, 
which preſerves an equability of temperature 


amidſt all the viciſſitudes of ſeaſons, England 
ſtill retained thoſe principles of liberty which 


were ſo univerſally diffuſed through all orders 
of the people, and theſe required only a 


proper opportunity to exert themſelves. 


England, beſides, ſtill continued to poſſeſs the 


immenſe advantage of being only one State. 


a) Puantd quis luftrier, tanto magis falſi ac feſtinantes, 
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- Hadi it been, like F: rance; divided into 5 Sera 
diſtinct dominions, it would alſo have had 
ſeveral National aſſemblies ; 1 thoſe aſſemblies, 
being convened at different times and places, 
for that and other obvious reaſons, never could 
have acted in concert z and the power of 
| withholding ſubſidies, a power ſo important 
when it is that of diſabling the Sovereign and 
binding him down to inaction, would then have 
only been the deſtructive privilege of irritating 
a Maſter who would have eaſily found means 
to obtain ſupphes from other quarters. 

The different Parliaments, or aſſemblies of 
theſe ſeveral States, having thenceforth no 
means of recommending themſelves to their 
Sovereign but by their forwardneſs i in comply- 
ing with his demands, would have vied with 
one another in granting what it would not only 
have been fruitleſs, but even highly dangerous, 
to refuſe. The King would not have failed ſoon 
to demand, as a tribute, a gift he muſt have 
been confident to obtain; and the outward 
form of conſent would have been left to 
the people, only as an additional means of 
oppreſſing them without danger. 
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To no other cauſes than the diſadvantage 


of ſuch a ſituation, are ,we to aſcribe the low 
condition in which the deputies of the people 


to the Aſſembly called the General Eſtates of 


France (a) were always obliged to remain, | 
Surrounded, as they were, by the particular : 
Eſtates of thoſe Provinces into which the 
kingdom had been formerly divided, they never 


were able to ſtipulate conditions with their 
Sovereign; 5 and, 


power of granting ſubſidies ſerve to gain 
them, in the end, a collateral ſhare in le- 
giſlation, they ever remained confined to the 


naked privilege of 1 2271 humble Supplication 


and remonſtrance. 


Theſe Eſtates, 8 as all the great Lords 


of F rance were admitted into them, began 
at length to appear dangerous: and, as the 
King could in the mean time do without 


their aſſiſtance, they were ſet aſide. But moſt 
of the particular Eſtates of the Provinces are 


preſerved to this day; ſome of thoſe which; for 


temporary reaſons, had been aboliſhed, have 


been ſince reſtored ; nay, ſo manageable have 


(a) See the Note, p. 37. 


inſtead | of making their 


Gd | 
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popular Aﬀſemblies been found by regal autho- 
rity, when it has to do with many, that this 
kind of Government 18 that which it has 
been found moſt expedient to aſſign to Corſica, 
and Corſica has been made un Pays d Etats. 


But the King of England continued, even 
in the time of the Tudors, to have but one 
Aſſembly before which he could lay his 
wants, and apply for relief. How great 
ſoever the increaſe of f his power was, a ſingle 
Parliament alone | could furniſh him with the 
means of exerciſ ing it; and whether it was 
that the members of this parliament enter- 
tained a deep ſenſe of their advantages, or 
whether private intereſt exerted itſelf in aid 
of patriotiſm, they at all times vindicated 
W the right of granting, or rather refuſing, 
| | ſubſidies ; and, amidſt the general wreck of 
every thing they ought to have held dear, 
they at leaſt clung obſtinately to the plank 
which was deſtined to prove the inſtrument 
of their preſervation. (4) 


(a) As the fatal advantages which we have ſaid to accrue 
to the Executive power, when it has to treat with diſtinct 
ſeparate parts of the fame Nation, reſult from the very nature 


H 2 


nical laws againſt High Treaſon, inſtituted 


on that ſubject, when he ſaid, The granting aids 
c to the Crown is the only means the Americans have 


$2 THE CONSTITUT ox 
Under Edward the Sixth, the abſurd tyran- 


under Henry the Eighth, his predeceſſor, were 
aboliſhed. But this young and virtuous Prince 
having ſoon paſſed away, the blood-thirſty 
Mary aftoniſhed the world with cruelties, 
which nothing but the fanaticiſm of a part 
of her ſubjects could enable her to execute. 
Under the long and brilliant reign of 
Elizabeth, England began to breathe anew ; 


. * 
* : 


of things,. they will obtain at all times and places, and it 
may be laid down as an undoubted maxim, that a Sovereign 
who depends, with regard to ſupplies, on ſeveral aſſemblies, 
in fact depends upon none. An Agent for the American 
Colonies, in his examination before the Houſe of Com- 
mons (A. 1766, p. 122) has even ſuggeſted in three words 
the whole ſubſtance of what I have endeavoured. to prove 


ce of RECOMMENDING THEMSELVES TO THEIR SOVE- 
e REIGN.” Nothing, therefore, could be more fatal 
to Engliſh liberty (and to American liberty in the iſſue} | 
than the adoption of the idea, cheriſhed by the Ameri- 
cans, of having diſtint independent Aſſemblies of their 
own, who ſhould treat immediately with the King, and 
grant him ſubſidies, to the utter annihilation of the power 
of thoſe ancient, and hitherto ſucceſsful, aſſertors of genera] 
liberty, the Britiſh Parliament. A few more ideas will in 
a ſubſequent Chapter be offered to the Reader on this, ſub- 
ject, which few perſons ſeem to conſider in its conſtitutional 
light. | 


. 


and the Proteſtant religion, being ſeated; once 
more on the throne, brought with it :lome 
more freedom and toleration, 


The star-Chamber, that effectual 1 
ment of the tyranny of the two Henrys, 
continued indeed to ſubſiſt; the inquiſitorial 
Tribunal of the High Commiſſion Was even 
inſtituted; and the yoke of arbitrary power 
lay ſtill heavy on the ſubject. But the 
general affection of the people for a Queen, 
whoſe former misfortunes had created ſuch 
2 general concern, the imminent dangers which 
England eſcaped, and the extreme glory attend- 
ing that reign, leſſened the ſenſe of ſuch 
exertions | of. authority as would, in theſe 
days,. appear the height of Tyranny, and 
ſerved at that time to juſtify, as they ſtill do 
to excuſe, a Princeſs whoſe great talents, 
though not her principles of government, 
render her worthy of being ranked among 
the greateſt Sovercigns. 


Under the reign of the Stuarts, the Nation 
began to recover from its long lethargy. 
James the Firſt, a Prince rather imprudent 
than tyrannical, drew back the veil which 
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had hitherto diſguiſed ſo many uſurpations, 
and made an oftentatious diſplay of what his 
— had been contented to enjoy. 
He was inceſſantly aſſerting, that the autho- 
rity of Kings was not to be controuled, any 
more than that of God himſelf. Like Him, 
they were omnipotent; and thoſe privileges 
to which the people ſo clamorouſly laid 
claim, as their inheritance and birthright, 
were no more than an effect of the grace 
and toleration of his royal anceſtors (a). 


Thoſe principles, hitherto only” Glently | 
adopted in the Cabinet, and in the Courts 
of Juſtice, had maintained their ground in 
confequence of this very obſcurity.” Being now 
announced from the Throne, and reſounded 
from the pulpit, they ſpread an univerſal alarm: 
Commerce, beſides, with its attendant. arts, 
and above all that of pr inting, diffuſed more 
falutary notions throughout all orders of the 
people; a new light began to riſe upon the 
nation; and that ſpirit of oppoſition fre- 


1 — = 


(a) See his Declaration made in Parliament, in the years 
1610 and 1621. 
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quently diſplayed itſelf in this reign, to which 
the Engliſh. Monarchs had not, for a long 
time paſt, been accuſtomed, fx: 2 

But the "ſtorm; "which Was only curſing : 
in clouds during the reign of James, began 
to mutter under Charles the Firſt, his ſuc- 
ceſſor; and the ſcene which opened to view, 
on the Acceffion of that Prince, preſented 
the moſt formidable aſpect. Eat 580 


The notions of religion, by * a dingule 
concurrence, united with the love of liberty ; 
the fame ſpirit which had made an attack 
on the eſtablifhed faith, was now direfting | 
itſelf to politics; the royal prerogatives were 
brought under the ſame examination that the 
doctrines of the Church of Rome had been; 
and as a ſuperſtitious religion had proved 
unable to 'ſupport this teſt, ſo neither could 
an authority pretended to be unlimited be 
expected to bear it. en 

The Commons, on the other hand; were 
recovering from the aſtoniſhment into which 
the extinction of the power of the Nobles 
had, at firſt, thrown them. Taking a view 
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of the ſtate: of the Nation; and of their own, 


they became ſenſible of their whole ſtrength ; 

they determined to make uſe' of it, and to 
repreſs a power which ſeemed, for ſo long 
a time, to have levelled every barrier. Finding 


among themſelves men of the greateſt capa · 
city, they undertook that important taſk with 


method and by conſtitutional means; and 
Charles had thus to cope with a whole 
| Nation put in motion and directed by. an 
aſſembly of Stateſmen, 


And hare, ve muſt obſerve 1 different 
were the effects produced in England, by 


the annihilation of the power of the Nobi- 


lity, from thoſe which the fame event had 


produced in F rance. 


In France, where, in conſequence of abs 


_ diviſion of the People and of the exorbi- 
tant power of the Nobles, the people were 
accounted nothing hen the Nobles themſelves 
were ſuppreſſed, the work Was compleated. 


But in England, where the Nobles erer had 
vindicated the rights of the People equally with 


their own; in England, where the people had | 
ſucceſlively acquired moſt effectual means of 


Y 
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influencing the Government, and, above all, 
were undivided, when the Nobles themſelves. 
were caſt to# the ground, the body of the 
people flood firm, a maintained the public 
libeft 777: 


But che unfortunate Charles was totally 
ignorant « of the dangers which ſurrounded 
him : ſeduced by the example of the other 
Sovereigns of Europe, he was not aware how 

di erent, in reality, his ſituation was from 
5 theirs: : he had the imprudence to exert 
with rigour an authority which he had no 
ultimate reſources to ſupport an union was at 
laſt effected in the nation; and he ſaw his 


enervated prerogatives diſſipated with a 
breath (a). 5 the famous Act, called the 


(2) It is here to be obſerved, that when, under Charles 
the Firſt, the regal power was thus obliged to ſubmit to the 
power of the People, Ireland, then ſcarcely civiliſed, only 
increaſed the neceſſities, and conſequently the dependance, 
of the King; while Scotland, through the conjunction of 

Tome peculiar circumſtances, had thrown off her obedience, 
And though thoſe two States, even at preſent, bear no pro- 

portion to the compact body of the Kingdom of England, 
and ſeem never to have been able, by their union with it, to 
procure to the King any dangerous reſources, yet the cir- 
cumſtances which took place in both at the time of the 
Revolution, or ſince, ſufficiently prove that it was no un- 
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Petition of Right, and another poſterior Act, 
= to both which he aſſented, the compul- 
1 ſory loans and taxes diſguiſgd under the 
4 name of Benevolences were declared to be 

| contrary to law; arbitrary impriſonments, 
and the exerciſe of the martial law, were 
aboliſhed; the Court of High Commiſſion, 
and the Star-Chamber, were ſuppreſſed (a); 
and the Conſtitution, freed from the apparatus 
of deſpotiſm with which the Tudors had 
obſcured it, was reſtored to its antient luſtre, 
Happy had been the People, if their Lead- 
ers, after having executed ſo noble a 
work, had contented themſelves with the glory 
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of being the benefactors of their country. 
: Aar had been the King, i obliged at 
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favourable cenie to Engliſh liberty, that the 
great criſis of the reign of Charles the F irſt, and the great 
advance which the Conſtitution was to make at that time, 
ſhould precede the period at which the King of England | 
might have been able to call ; in the aſſiſtance of two other 
Kingdoms | | 


(a) The Star-Chamber differed from all the other Tribu- 
nals in this: the latter were governed only by the common 
law, or immemorial cuſtom, and Acts of Parliament; whereas 

the former often admitted for law the proclamations of the 
; j King in Council, and grounded its judgments upon them. 
= The abolition of this Tribunal, therefore, was juſtly looked 
N þ upon as a great victory over regal Authority, 


* 
- 4 8 I + 3 1 . 
a _ 0 n n L 22 LR 9 . ; ? Ws 
* 7 8 n 4 * 4 * ears. r 1 . i £ 7 * * > 7 2a 2 8 , 
. E/ 35% 2 ö 3 n 7 SI LOGS 2 - Cds Koa A 4 N EASE EY 2 1 e + P 4 . 1 A n — 99 . > 1 2 Nr. 1 - ps. E : 2 2 ; | > . 
W r FFF e 8 wo nb N 4 WEI, * : tt > hogs Wt e 8 one 328 as 2s, _ en. We F "ot Bc Rs - AS A a n N "I £ 8 3 WAS 5 0 . v T0: 3 5 3 . 1 5 8 « © by 
oy © Os. MN UE e * 6 Wh N 3 n t%, Bon > YE EIS a it SS Tr ⁵ ] ͤ 17 PAY es ed ee AS i a RTE ... WY FEI EO m v 3 e FEA ESE FEC Q K chin aber On 3 p Y k . N 2 r 34 8-0 \ Y _ 


OF ENGLAND. 655 


length to ſubmit, his ſubmiſſion had been 
ſincere, and if he had become ſufficiently ſenſible 
that the only reſource he had left, was the 
affection of his ſubjects. 


But. Charles knew not how to ſurvire the 
loſs of a power he had conceived” to be 
indiſputable: he could not reconcile himſelf 
to limitations and reſtraints ſo injurious, 
according to his notions, to ſovereign authority. | 
His diſcourſe and conduct betrayed his ſecret 
deſigns ; diſtruſt took poſſeſſion of the nation ; 
this ſome ambitious perſons converted to their 
i own views; and the ſtorm, which ſeemed to have 
blown over, burſt forth anew. The contend- 
ing fanaticiſm of perſecuting ſets joined in 
the conflict between regal haughtineſs and 
the ambition of individuals; the tempeſt 
blew from every point of the compaſs; the 
Conſtitution was rent aſunder, and Charles 
exhibited in his fall an aw full example to 
the Univerſe. 


The Royal power being thus annihilated, 
the Engliſh made fruitleſs attempts to ſub- 
ſtitute a republican Government in its ſtead. 

* It was a curious ſpectacle,“ ſays Monteſquieu, 
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subjected, at firſt, to the ren el the prin- 


bounds, into the hands of a Protector: they 
ſlaw it afterwards parcelled out among the 
Chiefs of different bodies of troops; and 
ſhifting without end from one kind of ſub- 


* my _— . ung * = — — — 
« , Per * — — — 2 
* . 1 — "IRE bY 
. =, * * - _ - - 7 — 
2 =. « Do > 2 — * — w - — - 
* 


5 vinced, that to attempt to eſtabliſh liberty | 
in a great Nation, by making the people 
N interfere in the common buſineſs of Govern- 


2 ˙—˖˙— . 


ment, is of all attempts the moſt chimerical; 


great State and a free People; I mean that 


ſame time, a general ſatisfaction is rendered, 
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« to behold the vain efforts of the Engliſh to 
« eſtabliſh among themſelves a Democracy.” 
cipal Leaders in the Long P rliament, they 
ſaw that power expire, only to paſs, without 


jection to another, they were at length con- 


that the authority of all, with which men 
are amuſed, is in reality no more than 
the authority of a few. powerful individuals 
who divide the republic among them; 
and they at laſt reſted in the boſom of | 


the only Conſtitution which is fit for a 


in which a choſen number deliberate, and a 
fingle perſon executes ; but in which, at the 


by the relation and arrangement of things 


— 
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a neceſſary anten of the men of Govern- 
ment. +05 e el waa 


Charles the Second, therefore, was called 


over; and he experienced, on the part of the 


people, that enthuſiaſm of affection Which 
uſually attends the return from a long alienation. 
He could not however bring himſelf to forgive 
them the inexpiable crime of which he looked 
upon them to have been guilty. He ſaw 
with the deepeſt concern that they ſtill 
| entertained. their former notions. with regard 
to the nature of his prerogative ; and, bent 
upon the recovery of the ancient powers of 
the Crown, he only waited: for an opportunity 
to break thoſe promiſes which had procured. 
his reſtoration. 


But the very eagerneſs . of his 8 
fruſtrated their ſucceſs; his dangerous alliances 
on the Continent, and the extravagant wars 
1 in which he involved England, Joined to. the 
frequent abuſe he made of his authority, 
betrayed him. The eyes of the nation were 
ſoon opened, and they ſaw into his projects; 
when convinced at length that nothing but. 
fixed and irreſiſtible bounds can be an effectual 
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check on the views and efforts of Power, 
they reſolved finally to take away thoſe 
remnants of deſpotiſm which full made a 


part of the regal prerogative. 


The military ſervices due to the Crown, 
the remains of the ancient feudal tenures, had 
been already aboliſhed: the laws againſt heretics 


were now repealed ; the Statute for holding 9 
parliaments once at leaſt in three years, was 5 
enacted; the Habeas Corpus Act, that barriet 
of the liberty of the Subject, was eſtabliſhed; 


and, fach was the patriotiſm of the parlia- 


ments, that it was under a King the moſt 
deſtitute of principle, that liberty received 


its moſt efficacious ſupports. 


At length, on the death of Charles, began 
a reign which affords a moſt exemplary 
leſſon both to Kings and people. James the 


Second, a prince of a more rigid diſpoſition, | 
though of a leſs comprehenſive underſtand - 


ing, than his late brother, purſued ſtill more 

openly the project which had already proved 
ſo fatal to his family: he would not ſee 
that the great alterations which had ſuc- 


ceſſively been effected in the Conſtitution 
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rendered the execytion of it daily more and 
more impracticable: he imprudently ſuffered 


himſelf to be exaſperated at a reſiſtance he 
Vas in no condition to overcome; and, hurried 
away by a ſpirit of deſpotiſm and monkiſh 


zeal, he ran headlong againſt the rock which 
was to wreck his authority. | 

He not only uſed, in his declarations, the 
alarming expreſſions of Abſolute Power, and 


Unlimited Obedience; he not only uſurped 
to himſelf a right to diſpenſe with the laws; 
but would have converted that deſtructive 
pretenſion to the deſtruction of thoſe laws 
which were held moſt dear by the nation, 
and thus ſought to aboliſh a religion for 
which they had ſuffered the greateſt calamities, 


in order to eſtabliſh. on its ruins a religion 


which repeated Acts of the Legiſlature had 
proſcribed; and proſcribed, not becauſe it 


tended to eſtabliſh in England the doctrines 
of Tranſubſtantiation and Purgatory, doctrines 


in themſelves of no political moment, but 


becauſe the unlimited power of the Sove- 
reign had always been made one of its principal 
tenets, 
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To endeavour- therefore to revive ſuch a 


religion, was not only a violation of the 
laws, but was, by one enormous violation, 
to pave the way for others ſtill more atrocious. 


Hence the Engliſh, ſeeing that their liberty 
was attacked even its firſt principles, had 


recourſe to that - remedy which reaſon and 


nature ever point out to the people, when he 
Who ought to be the guardian of the laws. 
becomes their deſtroyer : they withdrew - the 


allegiance which they had ſworn to James, 
and thought themſelves abſolved from their 


cath: to a King, who himſelf diſregarded. the 


oath he had made to his people. _ 


But, inen of à revolution like that which 


| dethroned Charles the Firſt, which was 
effected by a great effuſion of blood, and 


threw the ſtate into a general. and terrible 
convulſion, the dethronement of James proved 
a matter of ſhort and eafy operation. In con- 
ſequence of the progreſſive information of the 
people, and the certainty of the principles which 


now directed the Nation, the whole were. 
. unanimous. All the ties, by which the peo-: 
ple were bound to the throne, were braken, 
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us it were by one ſingle ſhock; and James, 
who, the moment before, was a Monarch 


ſurrounded by ſubjects, became at once a 
ſimple individual in the midſt of the Nation. 


That which contributes, above all, to di- 
ſtinguiſh this event as ſingular in the annals 


of Mankind, is the moderation, I may even 


ſay, the legality which accompanied it. As 
if to. dethrone a King who ſought to ſet 


_ himſelf above the Laws, had been a natural 
_ conſequence, and provided for by the prin- 


ciples of Government, every thing remained 
in its place; the Nation aſſembled regularly 
to. elect repreſentatives ; ; the Throne was 
declared vacant, and a new line of ſucceffion. 


eſtabliſhed. 


Nor was this all; care was had to repair 
the breaches that had been made in the Con- 
ſtitution, as well as to prevent new ones; 
and advantage was taken of the rare oppor- 


tunity of entering into an original and expreſs 


compact between King and People. 


An oath wðaZs required of the new King, 
more preciſe and determinate than had been 


taken by his predeceſſors, and it was conſe- 
. 
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crated as a perpetual formula of ſuch oaths. (a) 


It was determined, that to impoſe taxes with- 


out the conſent of Parliament, as well as 


to keep up a ſtanding army in time of 
peace, are contrary to law. The power which 


the Crown had conſtantly claimed, of diſpen- 


ſing with the Laws, was aboliſhed. It was 
enacted, ' that the ſubject, of whatever rank or 
degree, had a right to preſent petitions to the 
King. (5) Laſtly, the key-ſtone was put to 
the arch, by the final eſtabliſhment of the 


Liberty of the. Preſs. (c )) le 


The Revolution of 1 689 is therefore the : 


u) In the AQ of "IRR intitled An Af for ęſla- 
bliſhing the Coronation Oath. 


() The Lords and Commons, previous to the Coronation 
of King William and Queen Mary, had framed a Bill which 
contained a declaration of the rights which they claimed 


in behalf of the people, and was in conſequence called the 
Bill of Rights, This Bill contained the Articles above, as 


well as ſome others, and having received afterwards. the 


Royal aſſent, became an Act of Parliament, under the title 
of An A declaring the Rights and Liberties of the Subject, and 
ſettling the Succeſſion of the Crown,—A. 1. William and 


Mary, Seſ. 2. Cap. 2. 


(c) The liberty of the preſs was, 1 ſpeaking, efta- 


bliſhed only four years afterwards, in conſequence of the 


refuſal which the Parliament made at that time of continu- 
ing any longer the reftriQtions which had before been ft 
YPOn its | | 


07 Nn + 
third grand #ra in the hiſtory of the 
Conſtitution of England. Magna Charta had 
marked out the limits within which the | 
Royal authority oyght to be confined: 
few outworks were raiſed in the reign 1 
Edward the Firſt; but it was at the Revo- 
lution that the circumyallation was come 


= pleated, 


It was at this æra, that the true principles 
of civil Society were fully eſtabliſhed. By 
= the expulſion of a King who had violated 
f his oath, the doctrine of Reſiſtance, the ultimate 
= reſource of an oppreſſed people, was confirmed 


| beyond ad oubt. By the excluſion given to a 


family hereditarily deſpotic, it was finally de- 


termined, that Nations are not the property 


of Kings. The principles of Paſſive Obe- 
dience, the Divine and indefeaſible Right of 
Kings, in a word, the whole ſcaffolding of 
fatal, becauſe falſe, notions, by which the 
Royal authority had till then been ſupported, 
fell to the ground ; and in the room of it 
were ſubſtituted the more ſolid and durable 
foundations of the love of order, and a | 


ſenſe of the neceſſity of civil government 


among Mankind, 
- CH A Pe 
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CHAPTER I 


Of the Legiſlative Power. 


N almoſt all the States of Europe, the 
L will of the Prince holds the place of 
law; and cuſtom has ſo confounded the 
matter of right with the matter of fact, that 
their Lawyers generally repreſent the legiſ- 
lative authority as eſſentially attached to the 
character of King; and the plenitude of his 
power ſeems to them neceſſarily to flow from 
the very definition of his title. L 


The Engliſh, placed in more Re 8 
circumſtances, have judged very . differently : 
they could not believe that the deſtiny of 
mankind ought to depend on a play of words, 
and on ſcholaſtic ſubtilties ; they have there- 

fore annexed no other idea to the word King, 
or Roy, a word known alſo to their laws, 
than that which the Latins annexed to the 


word Rex, and the northern Nations to that 
of Cyning. 
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In limiting therefore the power of their 
King, they acted more conſiſtently with the 
etymology of the word ; they acted alſo more 
conſiſtently with reaſon, in not leaving the 
laws to the diſpoſal of him who is already 
inveſted with the public power of the State; 

that is, of him who, of all men, is moſt | 


x _— to {et himſelf above them. 


The baſis of the Engliſh a the 
capital principle on which all others depend, 
is that the Legiſlative power belongs to Par- 
liament alone; that is, the power of eſta- 
bliſhing laws, and of abrogating, changing, or 
explaining them. 


The e parts of Parliament are 


the King, the Houſe of Lands, and the 
_ Houſe of Commons. 


Ihe Houſe of Commons, otherwiſe the 
Aſſembly of the Repreſentatives of the Nation, 
is compoſed of the Deputies of the different 
Counties, each of which ſends two; of the 
Deputies of certain Towns, of which London, 
including Weſtminſter and Southwark, ſends 
eight; other Towns, two or one; and of the 
5 Deputies of the Univerſities of Oxford and 
Cambridge, « each of which ſends two. 


— 
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| Laſtly, ſince the Ac of Union, Scotland 
ſends forty-five Deputies, who, added to thoſe 
juſt mentioned, make up the whole number 
of five hundred and fifty-eight. Thoſe Depu- 
ties, though ſeparately elected, do not ſolely 


5 repreſent the Town or County that ſends them, 


as is the caſe with the Deputies of the United 


Provinces of the Netherlands, or of the Swiſs 


Cantons ; but, when they are once admitted, 
they repreſent the whole body of the Nation. 


The qualifications required for being A 


Member of the Houſe of Commons are, for 


repreſenting a County, to be born a ſubject 15 


of Great Britain, and to be poſſeſſed of a 
landed eſtate of ſix hundred pounds a year, 
and of one of three hundred, for repreſenting 


a Town, or Borough. 


The qualifications required for being an 


elector in a County, are, to be poſſeſſed, 
in that County, of a Freehold of forty ſhil- 
lings a year. (a) With regard to electors. 


(a) This Freehold muſt have been poſſeſſed by the elear 
one wliole year at leaſt before the time of the election, except 
it has devolved to him by inheritance, by marriage, oy a 
laſt will, or by a promotion to an office. 


* 
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in Towns or Boroughs, they muſt be Free- 
men of them; a word which now ſignifies 


certain qualifications expreſſed in the —— 
lar Charters. | 


When the King has determined to aſſem- 
ble a Parliament, he ſends an order for that 
| purpoſe to the Lord Chancellor; who, after 
receiving the ſame, ſends a writ under the 
great ſeal of England to the Sheriff of every 
County, directing him to take the neceſſary 
5 ſteps for the election of Members for the 
County, and the Towns and Boroughs contained 
in it. Three days after the reception of the 
writ, the Sheriff muſt, in his turn, ſend his 
precept to the Magiſtrates of the Towns 
and Boroughs, to order them to make their 
election within eight days after the reception 
of the precept, giving four days notice 
of the fame. And the Sheriff himſelf 
muſt proceed to the eleftion for the Gounty, 
not ſooner than ten days after the receipt of 
the writ, nor later than ſixteen. 


The principal precautions taken by the law, 
to inſure the freedom of elections, are, that 
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any Candidate, who after the date of the Writ, 


or even after the vacancy, ſhall have given en- 


tertainments to the eleQtors of a place, or to 


any of them, in order to his being elected, 


ſhall be incapable of ſerving for that place 


in Parliament. That, if any perſon gives, or 


. promiſes to give, any money, employment, or 


reward, to any voter, in order to influence 
his vote, he, as well as the voter him 
ſelf, ſhall be condemned to pay a fine 
of five hundred pounds, and for ever diſabled | 


from voting and holding any | office in any 


corporation ; the faculty however being re- 


ſerved to both, of procuring their indemnity 


for their own offence, by diſcovering ſome 
other offender of the ſame kind. 


It has been moreover eſtabliſhed, that no 
Lord of Parliament, or Lord Lieutenant of a 
County, has any right to interfere in the elec- 
tions of members; that any officer of the exciſe, 


cuſtoms, &c. who ſhall preſume to intermed- 


dle in elections, by influencing any voter to 
give or withhold his vote, ſhall forfeit one hun- 


dred pounds, and be diſabled to hold any office. 


Laſtly, all ſoldiers quartered in a place where 
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an election is to be made, muſt move from 
it, at leaſt one day before the election, to 
the diſtance of two miles or more, and return 
not till one day after the election is 
as e bs 

The Houſe of Peers, or Lords, is compoſed 
of the Lords Spiritual, who are the Arch- 
biſhops of Canterbury and of York, and the 


_ twenty-four Biſhops; of the Lords tempo- 
ral, whatever may be their reſpective titles, 


ſuch as Dukes, Marquiſſes, Earls, &e. 
Laſtly, the King is the third component 
part of Parliament; it is even he alone who 


can convoke it; and he only can diffolve, or 


prorogue it. The effect of a diflolution is, 


that from that moment the Parliament com- 


pleatly ceaſes to exiſt; the commiſſion given 


to the Members by their Conſtituents is at 


an end; and whenever a new meeting of 
Parliament ſhall happen, they muſt be elected 


anew. A prorogation is an adjournment to 
a term appointed by the King; till which 


the exiſtence of Parliament is ſimply inter- 


rupted, and the function of the Deputies 


ſuſpended. THE 
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When the Parliament meets, whether it be 
in virtue of a new ſummons, or whether, being 
compoſed of Members formerly elected, 
meets again at the expiration of the » term 


for which it was prorogued, the King goes 


to it in perſon, inveſted with the infignia of 
his dignity, and opens the ſeſſion by laying 


before the Parliament the ſtate of the pub- 


lic affairs, and inviting them to take them 
into conſideration. 'This preſence of the King, 


either real or repreſented, is abſolutely requi- 
fite at a firſt meeting; it is that which gives 
life to the Legiſlative Bodies, and puts them 


in action. „ 

The King, having concluded his declara- 
tion, withdraws. The Parliament, which, 
then is legally intruſted with the care of the 


National concerns, enters upon its functions, 


and continues to exiſt till it is prorogued or 


diſſolved. The Houſe of Commons, and that 
of Peers, aſſemble ſeparately ; the former, 
under the preſidence of the Lord Chancellor; 


the latter, under that of their Speaker: and 
both ſeparately adjourn to ſuch days as they 


| reſpectively think proper to appoint. 
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As each of the two Houſes has a negative 
on the propofitions made by the other, and 
there is, conſequently, no danger of their 
encroaching on each other's rights, nor any 

more on thoſe of the King, who has likewiſe 
| his negative upon them both, any queſtion 
Judged by them conducive to the public good, 
without exception, may be made the ſubject of 
their reſpective deliberations. Such are, for 
inſtance, new limitations or extenſions to be 
given to the authority of the King ; the eſta- 
bliſhing new laws, or making changes in thoſe 
already in being. Laſtly, the different kinds 
of public proviſions, or eſtabliſhments, the 
various abuſes of adminiſtration, and theſr 
_ remedies, become, in every Seſſion, the object 
of the attention of Parliament. 


Here, however, an important ration: 
muſt be made: all Bills for granting .Money 
muſt have their beginning in the Houſe of 
Commons : the Lords cannot take this object 
into their conſideration but in conſequence of 
a bill preſented to them by the latter; and 
the Commons have at all times been fo 


anxiouſly tenacious of this Privilege, that they 
| L 2 | 
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never ſuffered the Lords even to make any 
change in the Money Bills which they have 
ſent to them, but they muſt fimply and 
ſolely either accept or reject them. 


This excepted, every Member, in each 
Houſe, may propoſe whatever queſtion he 
thinks proper. If, after conſidering it, the 
matter is found to deſerve attention, the perſon 
who has made the propoſition, uſually with 
ſome others adjoined to him, is deſired to ſet 
it down in writing. If, after a more compleat 
diſcuſſion, the propoſition | is carried in the 
affirmative, it is ſent to the other Houſe, 
that they may, in their turn, take it into 
conſideration. If the latter reject the bill, 
it remains without any effect: if they agree 
to it, nothing remains wanting to its com- 
pleat eſtabliſhment, but the Royal afſent. a 

When there is no buſineſs that requires im- 
mediate diſpatch, the King uſually waits till the 
end of the Seſſion, or at leaſt till a certain 


number of bills are ready for him, before he 
declares his Royal pleaſure. When the time is 
come, the King goes to Parliament in the ſame 
ſtate with which he opened it; and while 
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he is ſeated on the Throne, a Clerk, who 
has a liſt of the Bills, gives or — as he 
reads, the Royal Aſſent. 


When the Royal Aſſent is Rn 1 
5 public Bill, the Clerk fays, Je Roy le veut. 
If the bill be a private Bill, he ſays, ſoit 
fait comme il ęſt deſire. If the bill has ſub- 
ſidies for its object, he ſays, 4 Roy remercie 
ſes loyaux Subjects, accepte leur benevolence, & 
auffi le veut. Laſtly, if the King does not 
think proper to aſſent to the Bill, the 
Clerk fays, le Roy gadviſera; which is a 
mild way of giving a refuſal. 


It is indeed pretty ſingular, that the vs 
of England ſhould expreſs himſelf in French in 
his Parliament. This cuſtom was introduced at 
the Conqueſt, (a) and has been continued, like 
many other things of mere form, which ſubſiſt 


— : — 


— 


(a) William the Conqueror added to the other changes 
he introduced, the abolition of the Engliſh language in all 
public, as well as judicial, tranſactions, and ſubRituted to 
it the French that was ſpoke in his time: hence the num- 
ber of old French words that are met with in the ſtyle of the 
Engliſh laws. It was only under Edward III. that the Eng- 
lin language began to be re- eſtabliſhed in the Courts of 


Juſtice. 
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for ages after the ſubſtance of them is intirely 
changed; and Judge Blackſtone expreſſes him 
ſelf on this ſubject, in the following words. 
“A badge, it muſt be owned, (now the only 
“one remaining) of Conqueſt; and which one 
„ would wiſh to ſee fall into total oblivion, 
cc unleſs it be reſerved as a ſolemn memento 
te to remind us that our liberties are mortal, 
« having once been deſtroyed We a foreign 
« force. 

When the King has declared hits different la- , 
tentions, he prorogues the Parliament. Thoſe 
bills which he has rejected, remain without 
force: thoſe to which he has aſſented, become 
the expreſſion of the will of the higheſt power 
ackowledged in England: they have the ſame 
binding force as the Edits enrégiſirès have in 
(a) and as the DO ſerta had in ancient 


(a) They call, in France, Edits enregiftres, thoſe Edits 
of the King which have been regiſtered in the Court of Par- 
liament. The word Parliament does not however exprefs 
in France, as it does in England, the Aſſembly of the 
Eſtates of the Kingdom. The French Parlemens are only 
Courts of Juſtice ; that of Paris, which has the ſuperintend- *' 
_ ence over all thoſe eſtabliſhed in the Provinces, was inſti- 
tuted in the ſame manner, and for the ſame purpeſes, as the 
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Rome: in a word, they are Laws. And, though 
each of the conſtituent parts of the Parliament | 
might, at firſt, have prevented the exiſtence of 
thoſe laws, the united will of all the three is 
now neceſſary to repeal them. 


Aula Regis was afterwards in England, viz, for the admini- 
ſtration of public Juſtice, and for deciding the differences 
between the King and his Barons: it was in conſequence of 
the Judgements they paſſed, that the King proceeded to 
ſeize the dominions of the ſeveral Lords or Princes, and, 
when he was able to effect this, united them to the Crown. 
The Parliament of Paris, as do the other Courts of Law, 
ground its judgements upon the Edits or Ordonnances of the 
King, when it has once regiſtered them: when thoſe Ordon- 
nances are looked upon as grievous to the Subject, the Parlia- 
ment refuſes to regiſter them; but this they do not from any 
pretenſion they have to a ſhare in the Legiſlative authority; 
they only object that they are not ſatisſied that the Ordon- 
nance before them is really the will of the King, and then 
proceed to make remonſtrances againſt it : ſometimes the 
King defers to theſe; or, ifhe is reſolved to put an end to all 
oppoſition, he comes in perſon into the Parliament, there 
holds what they call an Lit de Fuftice, declares that the 
Ordonnance before them is aCtually his will, and orders the 
proper Officers to regiſter it, 4 
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— 


CHAPTER l V. 
, Of the Executive Power. 


THEN the Parliament is protogued or 
diſſolved, it ceaſes to exiſt ; but its 

laws ſtill continue to be in force: the King 
remains charged with the execution of them, 


and is ſupplied with the neceſſary OI 5 
that purpoſe. 


But, whereas in his political capacity of 
one of the conſtituent parts of the Parliament, 


that is, with regard to the ſhare allotted to 
him of the legiſlative authority, he is Sove- 
reign, and only needs alledge his will, when 
he gives or refuſes his aſſent to the bills pre- 
ſented to him; charged with public admini- 


ſtration, he is no more than a Magiſtrate; and 


the laws, whether thoſe that exiſted before 
him, or thoſe to which, by his aſſent, he has 


given being, muſt direct his conduct, and bind 
him equally with his ſubjects. 
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The firſt prerogative of the King, in his 
capacity of Supreme Magiſtrate, has for its 
object the adminiſtration of Juſtice. 
10. He is the ſource of all judicial power in 
the State; he is the Chief of all the Tribunals, 
and the Judges are only his ſubſtitutes ; 
every thing is tranſacted in his name; the 
Judgments muſt be with his Kd and are 
executed by his Officers. | 


2. By a fiction of the law, he is Betis 
upon as the univerſal proprietor of the king- 
dom; he is in conſequence deemed directly 
concerned in all offences: hence it is in his 
name that proſecutions are carried on in the 
of law. ee 


2; He can pardon offences; that is, remit . 
the puniſhment that has been awarded in 
conſequence of his proſecution. 


II. The ſecond prerogative of the K²ing 
is, to be the fountain of honour, that is, the 
diſtributor of titles and dignities: he creates 
the Peers of the realm, and diſpoſes of the 
different offices, either in — 5 Courts of Jaw, 
or elſewhere. | 
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III. The King is the ſuperintendent of 
Commerce; he has the prerogative of regu- 
lating weights and meaſures; he alone can 


coin money, and can give a currency to 
foreign coin. 

IV. He is the 0 head of the Church. 
tn this capacity, he appoints the Biſhops, 
and the two Archbiſhops; and he alone can 


convene the Aſſembly of the Clergy. This 
aſſembly is formed, in England, on the 
model of the Parliament: the Biſhops form 
the upper Houſe; Deputies from the Dioceſes, 
and of the ſeveral Chapters, form the 


lower Houſe: the aſſent of the King is 


likewiſe neceſſary to the validity of their Acts, 
or Canons; and the King can prorogue, or 


diſſolve, the Convocation. 


V. He is, in right of his Cos, tha Gene- 
raliſſimo of all fea or land forces whatever; 


he alone can levy troops, equip fleets, build | 


fortreſſes, and fills all the poſts in them. 


VI. He is, with regard to foreign nations, 
the repreſentative, and the depoſitary, of all 


the power and collective majeſty of the 


n 
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Nation; he ſends and receives. Ambaſſadors ; 
he contracts alliances ; and has the preroga- 
tive of declaring war, and of making peace, 
on whatever conditions he thinks Proper. 


VI. In fine, what ſeems to carry ſo 
many powers to the height, is its being a 
fundamental maxim, that THE Kine can Do 
NO WRONG :, which does not ſignify, however, 
that the King has not the power of doing 
ill; or, as it was pretended by certain perſons. 
in more ancient times, that every thing he 
did was lawful; but that he is above the 
reach of all Courts of law whatever, and 
that _ perſon is ſac red and inviolable. 
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CHAP. v. 


The Boundaries which the 0 onflitution has fet fo 
the TO" OI 


N reading the bing enumeration of the 
T powers with which the laws of England 
have intruſted the King, we are at a loſs to 
reconcile them with the idea of a Monarchy, 
which, we are told, is limited. The King 
not only unites in himſelf all the branches 
of the Executive power; he not only diſ- 
poſes, without controul, of the whole military | 
power in the State; he is moreover, . it ſeems, 
the Maſter of the Laws themſelves, ſince 
he calls up, and diſmiſſes, at his will, the 
| Legiſlative Bodies. We find him therefore, 
at firſt ſight, inveſted with all the preroga- 

tives that ever were claimed by the moſt 
abſolute Monarchs ; and we are at a loſs to 


find that liberty which the Engliſh ſeem fo - 
confident they poſſeſs. 
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But the Repreſentatives of the people ſtill 
have, and that is ſaying enough, they ſtill 
have in their hands, now tha the Conſtitu- 
tion is fully eſtabliſhed, the fame powerful 
weapon which has enabled their anceſtors to 
eſtabliſh it. It is ſtill from their liberality . 
alone that the King can obtain ſubſidies; and 
in theſe days, when every thing is rated by 
pecuniary eſtimation— in theſe days, when gold 
is become the gr eat moving ſpring of affairs, 
it may be ſafely affirmed, that he who de- 
pends on the will of others, with regard to 

ſo important an article, is, whatever his power 
may be in other reſpects, in a ſtate of real 
Y dependance. 


This is the caſe of he King of England. 
He has. in that capacity, and without the 


| grant of his people, ſcarcely any revenue. A 


few hereditary duties on the exportation of 
wool, which, ſince the eſtabliſhment of manu- 
factures, are become tacitly extin guiſhed ; a 
branch of the exciſe, which, under Charles 
the Second, was annexed to the Crown as an in- 
demnification for the military ſervices it gave up, 
and which, under George the Firſt, has been 
fixed to ſeven thouſand pounds; Aa duty of two 
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ſhillin gs on every ton of wine imported ; the 


wrecks of ſhips, of which the owners remain 


unknown; whales and ſturgeons thrown on 
the coaſt; ſwans ſwimming on public rivers, 
and a few other feudal relics, compoſe the 


whole appropriated revenue of the King, and 


are all that now remains of the ancient inhe- 
ritanee of the Crown. 


The King of England, therefore, Fs the 
prerogative of commanding armies, and equip- 
ping fleets but without the concurrence of 
his Parliament he cannot maintain them. He 


can beſtow places and employments but with- 


out his Parliament he cannot pay thaSalaries 
attending on them. He can declare war— 
but without his Parliament it is impoſſible 
for him to carry it on. In a word, the 
Royal prerogative, deſtitute, as it is, of the 
power of impoſing taxes, is like a vaſt body 


which cannot of itſelf accompliſh its motions; 
or, if you will, it is like a ſhip compleatly 


equipped, but from which the Parliament can 
at pleaſure draw off the water, and leave it 
a-ground; as alſo ſet it again afloat by grant- 
ing ſubſidies. 


1 
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And indeed we ſee, that ſince the eſta- 
bliſhment of this right of the Repreſentatives 
of the people, to grant, or refuſe, ſubſidies | 
to the Crown, their other privileges have 
been continually i increaſing. Though they were 
not, in the | beginning, admitted into Parlia- 
ment, but upon the moſt diſadvantageous 
terms, yet they ſoon found means, by joining 
petitions to their money bills, to intervene in 
the framing of the laws by which they were 
to be governed; and this method of pro- 
ceeding, which at firſt was only tolerated by 
the King, they afterwards converted into a 
right, by declaring under Henry the Fourth, 
that they would not,  thenceforward, come to 
any reſolutions with regard to ſubſidies, before 


the King had given a preciſe anſwer to their 
petitions. 


In ſubſequent times we ſee the Commons 
continually ſucceſsful by the exertions of 
the ſame privilege, in their endeavours to : 
lop off the deſpotic powers which ſtill made 
a part of the regal prerogative: whenever 
abuſes of power had taken place, which 
they were ſerioully determined to correct, 


88 THE CONSTITUTION 


thoy made Pn and ſupplies, to uſe the 
expreſſion | of Sir Thomas Wentworth, go 
hand in hand together, which always pto- 
duced the redreſs of them; and in general, 
when a bill, in conſequence of its being 
judged by the Commons eſſential to the 
public welfare, has been joined by them to 
a money bill, it has ſeldom failed to paſs 
in that agreeable company. (a) | 4 


(a) In relating this uſe, which the Commons have at times 
made of their power of granting, or refuſing, ſubſidies, I 
only mean to ſhew the great efficiency of that power: which 


was tlie ſubject of this Chapter. The Houſe of Lords have 


even found it neceſſary (which confirms what is ſaid here) to 
form, as it were, a confederacy among themſelves, for the 
ſecurity of their Legiſlative authority, againſt the uſe which 
the Commons might make of this power of taxation ; and it 
has been made a ſtanding order of their Houſe, to reje&t any 
bill whatſoever, to which a money bill has been tacked, 
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CHAPTER VI. 


The fame S 1bjec⸗ continued. 


Dor this foree of the prerogative. of the 
LI Commons, and the facility with which 
it may be exerted, however neceffary they 
may have been for the firſt eſtabliſhmeßt of 
the Conſtitution, might prove too confiderable 
at preſent, when it is requiſite only to ſup- 
port it. There might be danger, that if the 
Parliament ſhould ever exert their privilege 
to its full extent, the Prince, reduced to 
deſpair, might refort to fatal extremities; or 
that the Conſtitution, which ſubſiſts only by 
virtue of its equilibrium, might in the end 
be totally ſubverted. 


Indeed this is a caſe. which the 3 
of Parliament has foreſeen. They have, in 
this reſpect, impoſed laws upon themſelves, 
and without touching their prerogative itſelf 
* have moderated the exerciſe of it. A 

N 
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cuſtom has for a long time prevailed, at 
the beginning of every reign, and in the 
kind of overflowing of affection which takes 
place between a King and his firſt Par- 
liament, to grant the King a revenue for 
his life: a proviſion which, with reſpect to 
the great exertions of his power, does not 
abridge the influence of the Commons, but 
yet puts him in a condition to ſupport the 
dignity of the Crown, and affords him, who 
is the firſt Magiſtrate in the Nation, . that 
independance which the laws inſure alſo to 
thoſe Magiſtrates who. are particularly in- 
ou with the adminiſtration of Juſtice. (a) 


This conduct of the Parliament provides 


an admirable remedy for the accidental diſorders 
of the State; for Gough: ws the wiſe diſtri- 


- 
7 i * 
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Ja). The twelve Judges. —Thieir commiſlions, which in 
former times were often given them durante bene placito, now 
muſt always © be made guamdiu ſe bene geſſerint, and their Sa- 
©& aries aſcertained; but upon an-addreſs of both Houſes it 
may be lawful to remove them.” —Stat. 13 Wil. III. c. 2. 
In the firſt year of the reign of his preſent Majeſty, it has 
been moreover enacted, that the commiſſions of the Judges 
ſhall contiuue in force notwithſtanding the demiſe of the 
King ; ; Which has prevented their being dependant, with 
regard to their continuation in office, on the Heir apparent. 
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bution of the powers of Government, great 
uſurpations are become in a manner imprac- 
ticable, nevertheleſs it is impoſſible but that, 
in conſequence of the ſilent, though continual, 
efforts of the Executive power to extend 
itſelf, abuſes will at length flide in: but 
here the powers wiſely kept in reſerve by 
the Parliament, afford the means of curing 
them. At the end of each reign, the civil 
lift, and conſequently that kind of indepen- 
dance which it procured, are at an end. 
The ſucceſſor finds a Throne, a Sceptre, 
and a Crown; but he does not find power, 
nor even dignity ; and before- a real poſſeſſion 
of all theſe is given to him, the Parliament 
have it in their power to take a thorough 
review of the State, and to correct the ſeveral 
abuſes that may have crept in during the 
preceding reign: and thus the Conſtitution” 
may be brought back to its firſt principles. 
England, therefore, by this means enjoys 
a very great advantage, and one that all free 
States have ſought to procure for themſelves; 
F mean that of a periodical reformation. 
But the expedients which Legiſlators have 
contrived ſor this purpoſe in other Countries, 
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=. have always, when attempted to be reduced 

into practice, been found to be productive 
of the moſt fatal conſequences. The laws 
which were made at Rome, to reſtore that 
equality which is the eſſence of a Demoeratical 
Government, were always found impracticable; 
the attempt alone endangered. the overthrow 
of the Republic: and the expedient, which, 
the Florentines called ripighiar i ſtato, proved, 
nowiſe happier in its conſequences. This 
was becauſe all thoſe different remedies were 
deſtroyed beforehand, by the very evils they 
were meant to cure; and the greater the 
abuſes were, the more ipod it was tg. 
correct them. 


1 But che means of reformation, which the. 
Lo Parliament of England has taken care to 


= reſerve to itſelf, is the more effectual, as it 
goes leſs directly to its end. It does not 5 
oppoſe the uſurpations of prerogative, as it 
were, in front; it does not encounter it in 
the middle of its courſe, and in the fulleſt 
flight of its exertion: but it goes in ſearch 
of it to its ſource, and to the principle of 
its action. It does not endeavour forcibly to 
oyerthrow it; it only enervates its ſprings. 


— 
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— 


— 
— — 


* — — — 
— — — — 
— — 

—.— : - 
OO IE RINGS 
— — - _—_— N 


What increaſes ſtill more the mildneſs of 
this remedy, is, that it is only to be applied 
to the uſurpations themſelves, and paſſes by, 
what would be far more formidable to en- 
Counter, the obſtinacy and pride of the uſurpers. 
Every thing is tranſacted with a new Sove- 
_ reign, who, till then, has had no ſhare in 
public affairs, and has taken no ſtep- which 
he may conceive himſelf obliged” in honour * 
to ſupport. In fine, they do not wreſt | 
from him what the good of the State requires 
he ſhould give up: it is he himſelf that 
makes the ſacrifice. | 


All theſe. obſervations are . eon 
firmed by the events that followed the reign 
of the two laſt Henrys. Every barrier that 
protected the people againſt the excurſions of 
Power, had been broke through; the Par- 
liament, in their terror, had even enacted, 
that proclamations, that is the will of 0 
King, ſhould have the force of laws (a): 
Conſtitution: ſeemed to be quite e - 
on the firſt opportunity afforded by a new reign, 


() Stat. 31 Hen, VIII. Chap. 8 
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liberty began to make again its appearance. 181 
And when the Nation, at length recovered: 


from. its long ſupineneſs, had, at the acceſſion: 
of Charles the Firſt, another opportunity of 
a change of Sovereign, that enormous maſs 
of abuſes, which had been accumulating, or 


gaining ſtrength, during five ſucceſſive reigns, 
was removed, and the ancient laws reſtored. 


To which add, that this ſecond reforma- 
tion, which was ſo extenſive in its effects, 
and might be called a new Creation of the 
Conſtitution, Was accompliſhed without pro- 
ducing the leaſt convulſion. Charles, as Ed- 
ward had done in former times, (5) aſſented to 
every part of it; and whatever reluctance he. 
might” at firſt manifeſt, yet the Act called 
the Petition of Right (as well as that which 
afterwards compleated the work) received the 
Royal ſanction without bloedſhed. 


<4 LY 


| (a) The laws concerning Treaſon, paſſed under Henry. 
the Eighth, which Judge Blackſtone calls © an amazing heap 
de of wild and new-fangled treaſons,” and the ſtatute juſt 


mentioned, were repealed in the . beginning « of the reign of 
Edward VI. | 


(5) Or, which is 8 in point, the Duke of Somerſet 


his uncle, who was the Regent of the Kingdom, under the 
name of Protector. 3 
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It is true, great misfortunes followed; but 
y were the effects of particular circum- 
ſtances. During the time which preceded 
the reign of the Tudors, the nature and extent 
of regal authority having never been accu- 
rately defined, the exorbitant power of the 
Princes of that Houſe had no difficulty in 
introducing pre; judices of the moſt extravagant 
kind: thoſe prejudices, having had a hun- 
dred and fifty years to take root, could 
not be ſhaken off but by a kind of general 
convulſion; the agitation continued after the 
action, and was carried to exceſs by the 
reli gious quarrels which aroſe at that time. 


CHAPTER vnn. 


New: Rerum, 


HE Commons, however, have not in- 
tirely relied on the advantages of the 


great prerogative with which the Conſtitu- 
tion has intruſted them. 


1 hough this prerogative is, in a manner, 
out of danger of an immediate attack, they! have 
nevertheleſs ſhewn at all times the greateſt 
jealouſy on its account. They newer ſuffer, as 
we have obſerved before, a money- bill to begin 


any where but with themſelves; and any altera- 


tion, that may be made in it in the other 
Houſe, is ſure to be rejected. If the Com- 


mons had not moſt ſtrictly reſerved to themſelves 


the exerciſe of this prerogative, on which their 
very exiſtence depends, the whole might at 
length have ſlidden into that Body which they 


had ſuffered to ſhare in it equally with 
them. If any other perſons, beſides the Re- 


preſentatives of the People, had had a right 
to make an offer of the produce of the labour 
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of the People, the executive power welld Bon 
have forgot, that it 8 exiſts for the . | 
rage of the e public. o ene 


(a) As the 3 has the undiſputed prerogative of 
aſſenting to, and diſſenting from, what bills it thinks proper, 
as well as of convening, proroguing, and diflolving, the 
Parliament, whenever it pleaſes; the latter have tio aſſura net 
of haying a regard paid to their Bills, or even of 9920 al- 

lowed to aſſemble, but what may reſu t from the ne the 
Crawn ſtands in of their aſſiſtance: the danger, in that 
reſpect, is even greater for the Commons than for the Lords, 
who enjoy a dignity which is hereditary, as well as inherent 
to their perſons, and form a permanent Body in the 
State; whereas the Commons compleatly*vanifh, whenever 
'Y Solution takes place: there is, therefore, no exag- 
geration in what has been Taid above, that their very being 
depends on their power of granting ſubſidies to the Crown. 

Moved by theſe conſiderations, and, no doubt, by a 
ſenſe of their duty towards their Conſtiruents; tc whom this 
right of taxation originally belongs, the Houſe af C 
have at all times been very careful leſt precedents ſhould be 
eſtabliſhed, Which might, in the moſt diſtant manner, tend 


to weaken. that right. Hence the warmth, I might fax 


the reſentment, with which they have always rejected even 
the amendments propoſed by the Lords in their Money bills. 
The Lords however have not given up their pretenſion to 

make ſuch amendments; and it is only by the vigilance and 
conſtant predetermination-of the Commony to reſect af t 
terations whatever made in their Money bills, without even 
examining them, that this pretenſion of the Lords is reduced 
to be an uclelz, and only dormant, claim. The firſt in- 
ſtance of a miſunderſtanding between the two Houſes, or on that 
account, was in the year 1671: and the reader r may ſee at 
length, in Vol. I. of the Debates of the Houſe of Commons, 
the reaſons that were at that time alledged on both fides. 
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the Parliament has neglected nothing. that may 


the excluſive right of aſſembling Parliaments ; 
yet he muſt aſſemble one, at leaſt once in 


which was, we find, infiſted upon by the 


. — 


year of the reign. of Charles the Second. 


cumſtanced in England) are nothing more than conven- 


Beſides, though this prerogative has of 
itſelf, we may ſay, an irreſiſtible efficiency, 


add-to it, or. at leaſt to the facility of its 

exerciſe; ; and though they Have: allowed the 
prerogatives of the Sovereign to remain undiſ- 

puted, they have in ſeveral caſes endeavoured 

to reſtrain the uſe he might make of them, 

by entering with him into divers expreſs and 

ſolemn conventions for that purpoſe. (% 


Thus the King i is indiſputably inveſted with 


three years; and- this obligation on the King, 


people in very early times, has been ſince 
confirmed by an Act paſſed in the fixteenth 


Moreover, as the moſt fatal conſequences | 
might enſue, if laws which might moſt 


(a) Laws made to bind 68 Powers in a State, as have no 
fuperior Power by which they miay be legally compelled to 
the execution, of them, (for inſtance, the Crown ag cir- 


tions, or troaties, made with the Body of the People, 
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materially affect public liberty, could be enacted 
in Parliaments abruptly and imperfectly ſum- 
moned, it has been eſtabliſhed, that the Writs 
for aſſembling a Parhament. muſt be iſſued 
forty days at leaſt before the firſt meeting of 
it. Upon the , ſame principle it has alſo 

been enacted, that the King cannot abridge 

the term he has once fixed for a proroga- 

tion, except in the two following caſes, viz. 
of a rebellion; or of imminent danger of a 
foreign invaſion: in both which caſes a fourteen 
days notice muſt be given, (a) 


Again, the King i iS the head of the Church; 
but he can neither alter the eſtabliſhed religion, 
nor call individuals to an account for their 
religious opinions. (5) He cannot even pro- 
feſs the religion which the Legiſlature has 
particularly forbidden; and the Prince who 
ſhould profeſs it, is declared incapable of 
(a) Stat. 30 Geo. II. c. 25. 


(3) The Convocation, or aſſembly of the Clergy, of 
which the King is the head, can only regulate ſuch affairs as 
are merely Eccleſiaſtical ; they cannot touch the Laws, Cuſ- 
toms, and Statutes, of the Kingdom,—Stat. 25 Hen. VIII. 
e. 19. | 
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inheriting: poſſe Ng. * api. the Crown. of 
theſe Kingdoms. (a) 4 . 

The King is the firſt u Magiſtrate: but he 
can make no change in the maxims and forms 
conſecrated by law or cuſtom : he cannot even 
influence, in in any caſe whatever, the deciſion 
of cauſes between ſubje& and ſubject; and 
James the Firſt, aſſiſting at the Trial of a 
cauſe, was reminded by the Judge, that he 
could deliver no opinion. (5) Laſtly, though 
_ crimes are proſecuted in his name, he cannot 
refuſe to lend it” to any,. particular perſons 
Who have com plaints to prefer. 


The K²ing has the privilege of” coining 
money; but he cannot alter the ſtandard. 


The King has the power of pardoning 
offenders; ; but he cannot exempt them from 


2 r 7 A 
(qa) A. 1. Wil. and M. Stat. 2. C. 2. 


(53) Theſe principles have ſince been made an n expreſs arti- 
cle of an Act of Parliament; the ſame which aboliſhed- the 
Star Chamber, . ©* Be it likewiſe declared and enacted, by 
«the. authority of this prefent Parliament, That neither. 
c his Majeſty, nor his Priyy Council, haye, or ought to 
© have, any ton, power, or- authority, to examine 
c or draw into queſtion, determine or diſpoſe of the lands, 
« tenements, goods, or chattels, of any of the ſubjects of 
60 this Kingdom,” —Stat, A. 16. ch. i. cap. 10. y 10. 
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making a compeniation to the parties injured. 
It is even eſtabliſhed. by lavf, that, in à caſe of 
murden, the widow, or next heir, ſhall haue 
2 right to proſecute the murderer; and the 
King's pardon, whether it. preceded the Sen- 
tence paſſed in conſequence: of ſuck proſecu- 
tion, or whether it be ny after it, cannot 
| have any effect. (a). 


The king has the ne power; «has 
ſtill, with reſpect to this, he is not abſolute. 
It is true, in regard to the ſea forces, 28 
there is in them this ineſtimable advantage, 


| that they cannot be turned againſt the liberty 


of the Nation, at the ſame time that they 
are the ſureſt bulwark of the Iſland, the 
ing may keep them as he thinks proper; and 
in this reſpect he lies only under the general 
reſtraint of applying to Parliament, to obtain 
the means of doing it. But in regard to land 
forces, as, they may become an immediate 
weapon in the hands of Power for throwing 
down all the barriers of public Hs the 


© (4) The methad of Ne nn here, is ; called. 
an Appeal; it muſt be ſued within a year and a day after the» 
completion of the crime. 
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King cannot raife them without the conſent 
of Parliament. The guards of Charles the 
Second were declared anti- conſtitutional; (a) 
and James's army was one .of the cauſes. of - 
his being at length dethroned. (9). 


In theſe times however, When it is bet 
a cuſtom with Princes to keep thoſe nume- 
rous armies, that ſerve as a pretext, and 
means of oppreſſing the people, a State that 
would maintain its independance, is obliged, 
in great meaſure, to do the ſame. The Par- 
| Hament has therefore thought proper ta eſtabliſh 
a ſtanding bady of troops, which amounts 
to. about thirty thouſand Men, of which the 
King has the command. 


But this army is only eſtabliſhed for one year ; 
at the end of that term, it would be iþ/6 fatto 
diſbanded ; and as the queſtion would not then 
be, whether the army ſhall be diſſolved, but 
whether it ſhall be eſtabliſhed anew, and as 


* 
* 


(a) He had ci them to the number. of * r thouſand 
Men. — — 5 _ 


(% A new ſanction has been given to the above e reftridtion, 


in the ſixth Article of the Bill of Rights :« A ſtanding wy 


ce army, without the conſent of Parliament, is againſt 
law.“. 
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if it had never exiſted, any one of the three 
branches of the legiſlature may, * its — 
hinder its continuance. 


Beſides, the funds for the peyment 'of this 
body of troops, are; to be raiſed by taxes that 
never are eſtabliſſied for more than one 
year; (a) and it becomes likewiſe neceſſary, at 
te end of that term, to eſtabliſh them anew. (5) 
In a word, this inſtrument of defence, which 
the circumſtances. of modern times have cauſed 
to be judged neceflary, being capable, on the | 
other hand, of being applied to the moſt Jan- 
gerous purpoſes, has been joined to the State by 
only a ſlender thread, the knot of which may 
be flipped on the firſt appearance of danger. (c) 
But thoſe laws which limit the King's 
authority, would not, of themſelves, have 


—c 


— — 


(0 The land take; nod 121 tax. | 
(5) It is alſo neceſſary that the Parliament, when they 


renew the Acc called the Mutiny- A, ſhould authoriſe the 


different Courts Martial to puniſh military offences, and 
deſertion. It can therefore refuſe the King « even the neceſ- 
ary power of military diſcipline. 


(e) To theſe laws, or rather conventions, between King 
and People, I ſhall add here the Oath which the King takes 
at his Coronation; à compact which, if it cannot have the 
ſame preciſion as the laws we have related above, yet in a 
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been ſafficient. As they are, after all, dnly 
intellectual barriers, which it is-poflible that 
the King might not at all times reſpect; us the 
check which the Commons have on his pro- 
ceedings, by a refuſal of ſubſidies, affects toe 
much the whole ſtate, to be exerted on 
every par ticular abuſe of power: z and laſtly, 
as even this means might in ſome degree 


manner comprehends them all, and has the further ad van- 
tage of being declared with ſtill more ſolemnit y. 
he archbiſhop or biſhop ſhall ſay, Will you ſolemnly pro- 
& miſe and ſwear to govern the people of this kingdom of 
9 England, and the dominions thereto belonging, abcord. 
< ing to the ſtatutes in parliament agreed on, and the 71 
et and cuſtoms of the ſame . bing 0 or ; Jun foal! fa ay, 1 | 
ce ſolemnly promiſe fo to do. a 
& Archbiſhop or. biſhop. will you to your power cauſe law 
« and juſtice, in mercy, to be executed in all ) va judg- 
ce ments? King or queen, I will. 
& Archbiſhop or biſhop, Will you to the __ of your 
ce power maintain the laws of God, the true profeſſion of 
„e the goſpel, and the proteſtant reformed religion eſtabliſhed 
c by the Jaw? And will you preſerve unto the biſhops and 
« clergy of this realm, and to the churches committed to 


& their charge, all ſuch rights and privileges as by law do f 


&« or ſhall appertain unto them, or any of them . er 
« queen. All this I promiſe to do. Fee 5 
* Aſter this the king or queen, laying his « or ** hand 8 
4 7he holy goſpels, ſhall ſay, The things which I have here 
* before promiſed I will perform and keep: ſo help me God. 
16 Aud then AY kiſs rhe book,” Wo 
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be eluded, either by breaking the promiſes 
which procure ſubſidies, or by applying them 
to uſes different from thoſe for which they 
were appointed, the Conſtitution has beſides 
ſupplied the Commons with a means of im- 
mediate oppoſition. to the miſconduct. of Go- 


vernment, by givin g them a right to impeach 
the Miniſters, 


It is true, the King himſelf cannot be 
ae before Judges; ; becauſe, if there were 
any that could paſs ſentence upon him, it 
would be they, and not he, who muſt finally 
poſſeſs the executive power : but, on the 
other hand, the King cannot a& without 
. Miniſters; 5:10; 48 therefore thoſe Miniſters, 
that is, thoſe indiſpenſable inſtruments, whom 
they attack. 


If, for example, the public money has been 


employed in a manner contrary to the de- 
clared intention of thoſe who granted it, an 
impeachment may be brought againſt thoſe 
who had the management of it. If any abuſe of 
power 18 committed, or, in general, any thing 
done contrary to the public weal, they proſe- 
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cute thoſe who have been either the inſtru- 
ments, or the adviſers, of the meaſure. (a) 
But who ſhall be the Judges to decide in 
ſuch a cauſe? What Tribunal will flatter 
itſelf, that it can give an impartial deciſion, 
when it ſhall ſee preſented at its bar the 
Government itſelf as the accuſed, and the 
Repreſentatives of the People AS the accuſers * 
It is before the Houſe of Peers that the 
7 Law has directed the Commons to carry their 


_— accuſation ; that is, before Judges whoſe dig- 


nity, on the one hand, renders them inde- 
pendent; and who, on the other, have a great 
honour to ſupport in that awful function 
where they have all the Nation for ſpetta- : 
tors of their conduct. 


When the impeachment is brought to the 
Lords, they commonly order the perſon accuſed 
to be impriſoned. On the day appointed, b 
the e of the Houſe of Commons, with 


(a) It was upon theſe principles that the Commons, in 
the beginning of this century, impeached the Earl of Or- 
ford, who had adviſed the Treaty of Partition, and the Lord 
Chancellor Somers, who had affixed the great Seal to it. 
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the perſon impeached, make their appear- 
ance: the impeachment is read in his pre- 
ſence; Counſel are allowed him, as well as 
time, to prepare for his defence; and at 
the expiration of that term, the trial goes 
on from day to day with open doors, and 
every thing is communicated in print to the 
rb. 


But whatever advantage the law grants to 
the perſon impeached for his juſtification, 
it is from the intrinſic merits of his con- 
duct that he muſt draw his arguments and 
proofs. It would be of no ſervice to him, 
in order to juſtify. a criminal conduct, 

alledge the commands of the Sovereign; or, 
pleading guilty with reſpe& to the meaſures 
imputed to. him, to produce the Royal par- 
don. (2) It is againſt the Adminiſtration itſelf 
that the impeachment 1 is carried on; it ſhould | 
therefore by, no means interfere: the King 


(a) This point in ancient times was far from being clearly 
ſettled, In the year 1678, the Commons having impeached 
the Earl of Danby, he pleaded the King's pardon in bar to 
that impeachment : great altercations enſued on that ſubject, 
which were terminated by the diſſolution of that Parliament. 
It has been lince On . 12 and 1 3 W. III. c. 2.) 


* 2 
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can neither ſtop nor ſuſpend its courſe, but 
is forced to behold, as an inactive ſpectator, 
the diſcovery of the ſhare which he may 
himſelf have had in the illegal proceedings of 
his ſervants, and to hear his own. ſentence in 
the condemnation of his Miniſters, 


An admirable expedient, this! which, 'by re- 
moving and puniſhing corrupt Miniſters, affords 
an immediate remedy for the evils of the 
State, and ſtrongly marks out the bounds 
within which Power ought to be confined; 
which takes away the ſeandal of guilt and 
authority united, and calms the people by a 
great and awful act of Juſtice; an expedient, 
in that reſpect eſpecially, ſo highly uſeful, that 
it is to the want of the like; that Machiavel 
| attributes the ruin of his aasee bog! 


' 


* . , 
EMS x — WY . 8 \ — _ 
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© that no pardon ROD the ta; Seal can be pleaded in, 
bar to an impeachment by the Houſe of Commons.” 

I once aſked a Gentleman very learned in the laws of this 
Country, if the King could remit the-puniſhment of a Man 
condemned in conſequence of an impeachment of the Houſe 
of Commons: he anſwered me, the Tories will tell you 
the King can, and the Whigs he cannot, But it is not 
perhaps very material that the queſtion ſhould. be decided: 
the great public ends are attained: when a corrupt Miniſter 
is removed with diſgrace, and the whole Syſtem of his pro- 
ceedings unveiled to the public eye, 


— — y —_— — 
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But oallithefs: general precautions to ſecure 
the riglits of the Parliament, that is, thoſe 
of the Nation itſelf, againſt the efforts of the 
executive Power, would be vain, if the Mem- 
bers tliemſelves remained expaſed to them. 

Being unable openly to attack, with any ſafety 

to itſelf, the two legiſlative bodies, ald, by a 

forcible exertion of. its prerogatjyes, to make, as 

it were, a general aſſault, it would, by ſubdivi- 
ding the ſame prerogatives, gain an entrance; 
and ſometimes by intereſt, and at others by 
fear, guide the W win 17 N that 
of individuals. 0 3 


2 E 


But the labs ch: 10 effeftually p1 W 
for the faſety of the People, provide no leſs for 
that of the Members, whether of the Houſe of 
Peers or that of the Commons.“ There are not 
known in England, either thoſe Commiſſaries 
who are always ready to find thoſe. guilty, whom 
the Wantonneſs of ambition points out; nor 
thoſe ſeeret impriſonments, which are, in other 
Countries, chis uſual epedients of Government. 
The forms and maxims of the Courts of Juſ- 
tice are ſtrictly preſeribed; and every indi- 
vidual, having an invariable right to be judged 
according to Law, may obey without fear the 


— 
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dictates of public virtue. In fine, what crowns 
all theſe precautions, is its being a fundamental 
maxim, That the freedom of Speech, and 
<« debates and proceedings in Parliament, 
21 * ought not to be impeached or queſtioned 
« in any Court or place out of Parlia- 
« ment. —Bill of Rights, Art. . | 


The legiſlators, on the other hand, have 


not forgot that intereſt, as well as fear, may 


impoſe ſilence on duty. To prevent its effects, 


it has been enacted, that all perſons con- 
cerned in the management of any taxes 


created ſince 1692; commiſſioners of prizes, 
navy, victualling- office, &c; comptrollers of 
the army accompts; agents for regiments; 
the clerks in the different offices of the 


revenue; any perſons that hold any new office 


under the Crown, . created... ſince. 1705, or 
having a penfion under the Crown, during, 


pleaſure, or for any term of years, are incapa- 


ble of being elected Members. Beſides, if 
any Member accepts an office under the Crown, 
except it be an Officer in the army or navy 
accepting a new commiſſion, his ſeat becomes 


void; though ſuch Member is capable of 1. 


re- elected. 
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Such are the precautions hitherto taken by 
the Legiſlators for preventing the undue in- 
fluence of the great prerogative of diſpoſing of 
rewards and- places ; precautions which have 
been ſucceſſively taken, according as circum- 
ſtances have ſhewn them to be neceſſary, and 
which are owing to cauſes powerful enough 
to produce the eſtabliſhment of new ones, 
whenever - circumſtances ſhall point out the 
neceſſiy of them. ( | 


(a) Nothing — be a 1 — 5 proof of the efficacy of the 

cauſes that ſecure the liberty of the Engliſh, and which we 
| ſhall have occaſion. to deduce and explain hereafter, than 
thoſe victories which the Parliament from time to time 
gains over itſelf, and in which the Members, forgetting all 

the views of private ambition, only think of their in- 
tereſt as ſubjects. 


Since this was firſt written, an excellent regulation has 
been made for the deciſion of controverted elections. For- 
merly the Houſe decided them in a very ſummary manner, 
and the witneſſes were not examined upon oath : but, by an 
Act paſſed this Seſſion, the deciſion is now to be left to a 
Jury, or Committee, of fifteen Members, formed thus. Out 
of the Members preſent, who muſt not be leſs than one hun- 
dred, forty-nine are drawn by lot: out of theſe, each 
Candidate ſtrikes off one alternately, till there remain only 
- thirteen, who, with two others, named out of the whole 
Houſe, one by each Candidate, are to form the Committee: 
in order to ſecure the neceſſary number of one hundred Mem- 
bers, all other bulineſs in the Houſe is to be ſuſpended, till 
the above operations are compleated. 

: CHAP. 


5 


— 


CHAP. VII. 


oY private Lie, or the Liberty of Individual 


E have hitherts only treated + general 
liberty, that is, of the rights of the 


Nation as a Nation, and of its ſhare i in the 
Government. It now remains that we ſhould 
treat particularly of a thing without which 


this general liberty, being abſolutely fruſtrated 


in its object, would be only a matter of often- 


tation, and even could not long ſubſiſt: I mean 


the liberty of individuals. 


Private Liberty, according to the diviſion of 


the Engliſh Lawyers, conſiſts, firſt, of the 
right of Property, that is, of the right of 


enjoying excluſively. the gifts of fortune, and 
all the various fruits of one's induſtry. 


Secondly, of the right of Perſonal Security. 


Thirdly, of the Loco- motive Faculty, taking the 


word in its more confined ſenſe. 


Each of theſe rights, ſay again the Engliſh 
Lawyers, is inherent in the perſon of eyery 
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* Engliſhman ; they are to him as an inheritance, 


and he cannot be deprived of them, but by 
virtue of a ſentence paſſed according to the 


laws of the land. And, indeed, this right 


of inheritance being expreſſed in Engliſh by 
one word, (b:irihb-right) the ſame as that which 


expreſſes the King's title to the Crown, it 


has, in times of oppreſſion, been often oppoſed 
to him as a right, doubtleſs of a leſs extent, 
but of a ſanction equal to that of his own, 


One of the principal effects of the right 


of Property is, that the King can take from 
his ſubjects no part of what they poſteſs : 6 
he muſt wait till they themſelves grant it 


him; and this right, which, as we have ſeen 


before, is, by its conſequences, the bulwark | 


that protects all the others, has moreover the 


immediate effect of preventing one of the 


chief cauſes of oppreſſion. 


| In regard to the attempts, to which the 
right of property might be expoſed from one 
individual to another, I believe I ſhall have 
ſaid every thing, when I have obſerved, that 
there is no Man in England who can oppoſe 
the irreſiſtible power of the Laws ;—that, as 


15 


— 
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the Judges cannot be deprived of their em- 
ployments but on an accuſation by Parlia- 
ment, the effect of intereſt with the Sovereign, 
or with thoſe who approach his perſon, can- 
not poſſibly influence their deciſions ;—that, as 
the Judges themſelves have no power to paſs 


ſentence, till the matter of fact has been ſet- 


tled by men nominated, we may almoſt ſay, 


at the common choice of the parties, all 


private views, and conſequently all reſpect 
of perſons, are baniſhed from the Courts of 


| Juſtice, However, that nothing may be want- 


ing which may ſerve to throw light on the 
ſubject L have undertaken to treat, I ſhalt 
relate, in general, what is the law in Civil 
matters, that has taken place in England. 
When the Pandects were found at Amalphi, 
the Clergy, who were the only Men that 
were able to underſtand them, did not neg- 


lect that opportunity of increaſing the influ- 
ence they had already obtained, and cauſed 


them to be received in the greateſt part of 
Europe. England, which was deſtined to have 
a Conſtitution fo different from that of other. 
States, was to be farther diſtinguiſhed by its 


rejecting the Roman Laws, 
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Under William the Conqueror, and his 
immediate ſucceſſors, a multitude of foreign 
Eccleſiaſtics flocked to the Court of England. 
Their influence over the mind of the Sovereign, 
which might in other States be conſidered as 
a matter of little importance, was not fo in 
a Country where, the Sovereign being all- 
powerful, to obtain influence over him, was 
to obtain power itſelf. The Engliſh Nobi- 
lity ſaw, with the greateſt jealouſy, Men of 
a condition ſo different from their own, veſted 
with a power to the attacks of which the7 
were immediately expoſed ; and thought that 
they would carry that power to the height, 
if they were ever to adopt 2 ſyſtem of laws 
which thoſe fame Men ſought to introduce, 
and of which they would neceſſarily become 
both the depoſitaries and interpreters. 


It happened, therefore, by a ſomewhat 6 
gular concurrence of circumſtances, that to 

the Roman laws brought over to England by 
Monks, the idea of Eccleſiaſtical power became 
aſſociated; juſt as to the Religion of the ſame 
Monks, afterwards favoured by Kings who 
a endeavoured io eſtabliſh a deſpotic govern- 
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ment, became aſſociated the idea of Deſpo- 
tiſm. The Nobility, at all times, rejected 
them, even with a degree of ill humour; (a) 
and the uſurper Stephen, whoſe intereſt it was 


to conciliate their affections, went ſo far as 


to prohibit the ſtudy of thoſe laws. 
The general diſpoſition of things eſtabliſh- 


-ing, as we have ſeen, a great communication 


between the Nobility and the People, the 


_ averſion to the Roman laws gradually ſpread 


itſelf far and wide ; and thoſe laws, whoſe 
wiſdom in many caſes, and particularly their 
extenſiveneſs, ougght naturally to have pro- 
cured them a reception when the Engliſh 5 


laws were as yet but in their infancy, expe- 


rienced the moſt ſteady oppoſition from the 


Lawyers ; and as thoſe who ſought to intro- 


duce them, frequently renewed their attempts, 


(a) The Nobility, under the reign of Richard II. declared 
in the French of thoſe times, Pur ce que le roialme d'En- 


„ gleterre n'Etoit devant ces heures, ne al'entent du Roy 


&< notre Seignior, & Seigniors du Parlement, unques ne 
« ſera rule ne governs par la ley civil.“ viz. Inaſmuch ay 
the Kingdom of England was not before this time, nor ace: 
cording to the intent of the King our Lord, and Lords of 
Palmen, ever ſhall be, ruled nor governed by the civil 
law. —In Rich, Parlamento Weftmonaſterit, Feb. 3, Anno 2. 
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there at length aroſe a kind of general reſo- 
lution amongſt the Laity, to confine them to 
_ Univerſities and Monaſteries. (a) | 


This oppoſition was carried ſo far, that For- 


teſcue, Chief Juſtice of the King's bench, and 
afterwards Chancellor, under Henry VI. wrote 


a Book intitled de Laudibus Legum Angliæ, in 
which he propoſes to demonſtrate the ſuperiority 


of the Engliſh laws over the Civil; and, that 
nothing might be wanting on this ſubject, he 


gives them the advantage of a ſuperior antiquity, 
and traces their origin to a period much 
anterior to the foundation of Rome. 


© (4) Tmight Mew, if it belonged to my (ubjeRt, that the 


liberty of thinking in religious matters, which has at all 
times remarkably prevailed in England, is owing to the ſame 
cauſes as its political liberty: both are owing to this, that 
the ſame men, whoſe intereſt it 1s in other Countrics that the 
people ſhould be influenced: by prejudices either political or 
religious, have been in England forced to unite with and 
inform them. I ſhall here "rats occaſion! to obſerve, in an- 


ſwer to the reproach made to the Engliſh, by Preſident He- 
nault, in his much-eſteemed Chronological Hiſtory of France, 
that the frequent changes of religion, which have taken place 


in England; do not argue any ſervile diſpoſition in the peo- 
ple; they only prove the equilibrium between the then exiſt- 
ing Sects: there was none but what might become the pre- 
vailing one, whenever the Sovereign thought proper to 
declare for it; and it was not England, as people think at 
firſt ſight, it was its Government which changed its religion. 
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This ſpirit has been even preſerved to much 

more modern times; and when we peruſe the 
many paragraphs that Judge Hale has writ- 
ten in his Hiſtory of the Common Law, 
to prove, that in the few caſes in which the 
Civil Law is admitted in England, it can have 
no power by virtue of any deference due to the 
orders of Juſtinian, (a truth, which had cer- 
tainly no need of proof) we plainly ſee that 
this Chief Juſtice, who was alſo a very great 
Lawyer, had, in this reſpect, retained ſome- 
what of the heat of party. 

Even at preſent the Engliſh Lawyers attri- 
bute the liberty they enjoy, and of which 
other Nations are not poſſeſſed, to their 
havin g rejected, while thoſe Nations have ad- 
mitted, the Roman law ; which is miſtaking 
the effect for the cauſe. It is not becauſe 
the En gliſh have rejected the Roman law that 
they are free; but it is becauſe they were 

| free, or, at leaſt, becauſe they had amongſt them 
thoſe cauſes which were, in proceſs of time, 

to make 'them ſo, that they have been able 
to reject the Roman Laws. But, in truth, if 
they had admitted them, the ſame cauſes that 
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enabled them to reject the whole, ids have 
likewiſe enabled them to reject thoſe parts of 


them which did not ſuit them; and they would 


have ſeen, that it is very poſſible to receive 
the deciſions of the Civil law on the ſubject 
of the ſervitutes urbanæ & ruſticæ, without 
_ adopting its principles with reſpect to the 
power of the Emperors. (a) 


Of this the Republic of Holland would 
afford a proof, if there were not the ſtill more 


ſtriking one, of the Emperor of Germany, 


who, though in the opinion of his People 


he is. the ſucceſſor to the very Throne of | 


the Cefars, has not by a great deal fo much 


power as a King of England ; and the read- 


ing the ſeveral treaties which deprive him of 
the power of nominating the principal officers 
of the Empire, ſufficiently ſhews, that a ſpirit 
of unlimited ſubmiſſion to Monarchical power 


is no neceſſary conſequence of the admiſſion 5 


of the Civil Law. 


The Laws, therefore, that TOE taken place 


in Ba are what they call the Unwritten 


—— 


— 
—— „ — _— — — 2 — — 


(a) What ls frightens the Engliſh 8 
is L. 1. Lib. I. Tit. 4. is —Duid Principi placuerit legis 


habet vigorem. 
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Law, alſo termed the Common Law, and the 


Statute Law. 


The Unuritten Law is thus called, not 


becauſe it is only tranſmitted by tradition 
from generation to generation; but becauſe it 
is not founded on any known act of the 


Legillature. It derives its force from imme- 

morial cuſtom ; and, for the moſt part, derives 
its origin from Acts of Parliament poſterior 
to the Conqueſt, particularly thoſe anterior 


to the time of Richard the Firſt, - the 
originals of which are loſt. ” =. 


The principal objects ſettled by the Com- 


mon Law, are, the rules of deſcent, the 
different methods of acquiring property, the 


various forms required for rendering contracts 


valid; in all which points it differs from the 
Civil Law. Thus, by the Common Law, 


lands deſcend to the eldeſt ſon, to the exclu- 


ſion of all his brothers and ſiſters; whereas, 


buy the Civil Law, they are equally divided 


between all the children: by the Common 
Law, property is transferred by aoriting; but 


by the Civil Law, tradition is moreover 
neceſſary, &c. Son 


The ſource from which the deciſions of 
the Common Law are drawn, is what is 
called præteritorum memoria eventorum, and is 
found in the collection of judgments that have 
paſſed from time immemorial, and which, as 
well as the proceedings relative to them, are 
carefully preſerved under the title of Records. 
In order that the principles eſtabliſhed by this 
ſeries of judgments may be known, extracts 
of them are publiſhed under the name of 
Reports ; ; and theſe reports reach, by a regu- 
lar ſeries, as far back as the reign of Edward 
the Second, incluſively. ä 


Beſides this- collection, which is pretty 
voluminous, there are alſo ſome ancient Au- 
| thors of great authority among the Lawyers; 
as Glanvil, who wrote under the reign of 
Henry the Second; Bracton, who wrote under 
Henry the Third; Fleta, and Litthton. Among 
more- modern Authars, is Sir Edward Coke, 
Lord Chief Juſtice of the King s bench 
under James the F irſt, who has written four 
books of Inſtitutes, and is at preſent the 
Oracle of the Common Law. f 
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The Common Law moreover comprehends 
ſome particular cuſtoms, which are fragments 


of the ancient Saxon laws, eſcaped from the 
diſaſter of the Conqueſt ; as that called Gavel». 


kind, in the County of Kent, by which 
lands are divided equally between the Sons; 
and that called Borough Enghſh, by which, 


in ſome particular diſtricts „ lands deſcend | to 
the youngeſt Son. 


The Civil Law is alſo comprehended under 
the head of Unwritten Law, becauſe it is of 


force only ſo far as it has been received by 
immemorial cuſtom. It is followed i in the Ec- 


cleſiaſtical Courts, in the Courts of Admiralty, 
and in the Courts of the two Univerſities; but 
it is there nothing more than lex ſub lege graviori; 


and theſe different Courts muſt conform them- 


ſelves to the Acts of Parliament, and to the 
ſenſe given to them by the Courts of Com- 
mon Law, and are alſo ſubjected to their 


controul. 


Laſtly, the Written "IO is the ao 
of the various Acts of Parliament, the ori- 
ginals of which are carefully preſerved, eſpe- 
cially ſince the reign of Edward the Third. 


MI 
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Without entering into the diſtinctions made 
by the Lawyers with reſpe& to them, ſuch 
as public and private Acts, declaratory Acts, 
or ſuch as are made to extend or reſtrain 
the Common Law, it will be ſufficient to 
obſerve, that, being the reſult of the united 
wills of the Three Conſtituent parts of the 
Legiſlature, they, in all caſes, ſuperſede both 
the Common Law and former Statutes; 
and the Judges muſt take cogniſance of them, 
and decide in conformity to them, even 
though they had not been alledged by the 
parties. (0) 


(a) Unleſs they be private Acts. 
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of Crininal Tuflice. 


7E are now to treat of an article, which, 


though it does not in England, and 


indeed ſhould not in any State, make part 
of the powers which are properly Conſtitu- 


tional, that is, of the reciprocal rights by 
means of which the Powers that concur to 


form the Government are made to balance each 


other, yet eſſentially intereſts the ſecurity of 


Individuals, and, in the iſſue, the Conſtitu- 
tion itſelf; I mean, Criminal Juſtice. But, 


previous to an expoſition of the laws of Eng- 
land on this head, it is neceſſary to deſire 


the Reader's attention to certain conſi- 
derations. 3 e 


When a Nation entruſts the power of "ER 
State to a certain number of perſons, or to one, 
it is with a view to two points: the one, to 


repel more effectually foreign attacks; the 
other, to maintain domeſtic tranquillity. 


To accompliſh the former, each individual 

ſurrenders a ſhare of his property, and ſome- 
times, to a certain degree, even of his liberty: 

but, though the power of thoſe who happen 
to be the Heads of the State may thereby 
be rendered very conſiderable, yet it cannot 
be ſaid, that liberty is, after all, in any high 
degree endangered; becauſe, ſhould ever the 
Executive turn againſt the Nation a- ſtrength 
which ought to be employed ſolely for its 
defence, that Nation, if it were really free, 
by which, I mean, unreſtrained by- political : 
prejudices, would be at no loſs for providing 
the means of its ſecurity. 


With regard to the latter obj ect, FOR is, 
We maintenance of domeſtic tranquillity, every 
individual muſt, excluſive of new renuncia- 
tions of his natural liberty, moreover ſurrender, 

which is a matter of far more dangerous con- 
ſequence, a part of his perſonal ſecurity. 


The - Legiſlative power, being, tn the 
nature of human affairs, placed in the alter- 
native, either of expoſing individuals to dan- 
gers which it is able, on the other hand, 
extremely to diminiſh, or of delivering up 
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the State to the boundleſs calamities of vio- 


lence and anarchy, finds | itſelf compelled to 


reduce all its members within reach of the 


arm of the public Power; and, by withdraw- 
ing in ſuch caſe the benefit of the Social 
ſtrength, to leave them expoſed, bare and 


defenceleſs, to the exertion of the compara- 
tively immenſe power of the Executors of the 
laws. a 


Nor is this all; for, inſtead of that power- 
ful re- action which the public authority ought 
in the former caſe to experience, here it muſt 
find none; and the law.is obliged to proſeribe 


even the attempt of reſiſtance. It is there- 


fore in regulating ſo dangerous a power, and 


In guarding leſt it ſhould deviate from the 


real end of its inſtitution, ' that legiſlation 
ought to exhauſt all its efforts. 

'But here it is of great importance to ob- 
ſerve, that the more powers a Nation has 
reſerved to itſelf, and the more it limits 


the authority of the Executors of the laws, 
the more induſtriouſly ought its precautions 
to be multiplied. 


In a State where, from a ſeries of events, 
the will of the Prince has at length attained 


— 
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to hold the place of law, he fpreads'an uni- 
verfal oppreſſion, arbitrary and unrefiſted; even "2 
complaint is dumb; and the individual, un- 
diſtinguiſhable. by him, finds a kind of ſafety 

in his own inſignificance. With reſpe& to 
the few who ſurround him, as they are at 
the ſame time the inſtruments of his greatneſs, 

they have nothing to dread but his momentary 
caprices; a danger this, againſt which, if there 
prevails a certain mildneſs of manners, they 

are in a great meaſure ſecured. 


But in a State where the Ministers of F the 
laws meet with obſtacles at every ſtep, even 
their ſtrongeſt paſſions are continually put in 
motion ; and that portion of public authority, 
depoſited with them to be the inſtrument of 
national tranquillity, eaſily becomes a moſt 
formidable weapon. | 


Let us begin with the moſt favourable 
ſuppoſition, and imagine a Prince whoſe in- 
tentions are in every caſe thoroughly upright; 
let us even ſuppoſe, that he never lends an 
ear to the ſuggeſtions of thoſe whoſe intereſt 
it is to deceive him : nevertheleſs, he will be 
ſubject to error; and that error, which I will 
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farther allow to proceed ſolely from his attach-- 
ment to the public welfare, yet may very 
poffibly Happen to prompt him to act as * | 
his views were directly; oppolite. | 1 


When opportunities call offer (and unf 
ſuch will occur) of procuring a public advan- / 
tage by overleaping reſtraints, confident in the 
uprightneſs of his intentions, and being natu- 
rally not very earneſt to diſcover the diſtant 
conſequences of actions in which, from his 
very virtue, he feels a kind of complacency, 
he will not | perceive, that in aiming at a 


momentary advantage he ſtrikes at the laws 


themſelves, on which the fafety of the Nation 
reſts; and that thoſe acts, ſo laudable when 
we only conſider the motive of them, make a 
breach, at which tyranny will one day enter. 


Vet farther, he will not even underſtand 


the complaints that will be made againſt him. 
To inſiſt upon them will appear to him in 
the laſt degree injurious: pride, when per- 
' haps he is leaſt aware of it, will enter the 
liſts; what be began with calmneſs, he will 
proſecute with warmth ; and if the laws ſhall 
not have taken every poſſible precaution, he 
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may think he is acting a very honeſt part, 
while he treats as enemies of the State, Men 
whoſe only crime will be that of being more 
informed than himſelf; or of being in a better 
ſituation for judging of the reſults i” mea 
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But it were mightily to exalt human Nature, 
t think that his caſe © 
0 $8 { 7 ry Prince KEY 
never aims at augmenting his power,., may 


in any ſhape . be expected frequently to 
occur. Experience, on the contrary, evinces, 


O 2 


that the happieſt diſpoſitions are not roof 
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: againſt the allurements of Power, which 
has no charms, but as it leads on to new 
advances : i authority epdures not, the, ve vel ery idea 
of reſtraint nor does it ceaſe, Y \ftruggle ti till 


715 
it has compleatly freed itſelf. 4 


Openly to level every Mak at once to 
aſſume the abſolute Maſter, are, as We ſaid 
before, fruitleſs taſks; but it 18 here to be 
remembered, that thoſe powers of the people 
which are reſerved as a check upon the Soye- 
reign, can only be effectual ſo far as they are 
brought into action by private individuals : 
ſometimes | a citizen, by the! Greer aud f 
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verance of his coln{liltits,! opens the eyes of 
the Nation ; at others, ſome member of the ; 
Legiſlature propoſes a law for the removal of 
ſome public abuſe : theſe, therefore, will be 


the perſons againſt whom the Prince will 
direct all his efforts. (a) 


And he will the more aſſuredly do " as, 
from the error ſo uſual among rulers, he will 
think that the oppoſition he meets with, 
however general, does in fact wholly depend 
but on one or two leaders; and amidſt the 
calculations he will make, both on the ſmall- ” 
neſs of the obſtacle which offers to his view, 
and on the decifive nature of the ſingle blow 
he thinks he needs to ſtrike, he will be 
urged on by the deſpair of ambition on the 
point of being baffled, and by the moſt vio- 
Tent of all hatreds, that which was preceded 
by contempt. 


In that caſe which I am ſtill conſidering, of a 
really free Nation, the Sovereign muſt be very 
careful that military violence does not make 


(e) By the word Prince, I mean thaſe who under what- 
ever appellation, and in whatever Government it may be, 
are at ES PORT — 


the cnalleſt part of hi wm A EY of the 
ſocial compact like this, added to. the. horror 
of the expedient, would infallibly endanger 
his whole authority. But, on the other hand, 
as he has reſolved to ſucceed, he will, in de- 
fect of other reſources, try the utmoſt extent 
of the legal powers which the Conſtitution 
has intruſted with him; and, if the laws have 
not in a manner provided for every poſſible 
caſe, he will avail himſelf of the imperfect 
precautions themſelves that have been taken, 
as a cover to his tyrannical proceedings; he 

will purſue ſteadily his particular object, while 

his profeſſions breathe nothing but the general = 
welfare, and deſtroy the aſſertors of the laws, 
under the ſhelter of the forms contrived 
for their ſecurity. (a) ; 


This is not all; independantly of the 1 im- 
mediate i he 5 do, if the Legiſla- a 


(a) If there were any * who 1 me with calum- 
niating human Nature, for it is it alone I am accuſing here, 
I would deſire him to caſt his eyes on the Hiſtory of 2 

Lewis XI. of a Richelieu, and, above all, on that of England 
before the Revolution: he would ſee the arts and activity of 
Government increaſe, in properting, as it gradually loſt its 
means of ren | e | 
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ture do not interpoſe i in time, the blows will 
reach the Conſtitution itſelf ; and the conſter- 
nation becoming general amongſt the People, 
each individual will find himſelf enſlaved in 

a State which yet may ſtill exhibit all the 
common appearances of liberty. 


+ af w- 


Not only;, therefore, the ſafety of the ind 


vidual, but that of 1 the Nation itſelf, requires 
the pry precautions in the eſtabliſhment 
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of that neceſſary, but formidable, prerogative 
of diſpenſing. | Pupiſhments. | The firſt to 
be taken, even without which it is impoſ- 
fible to avoid the dangers above ſuggeſted, 
is, that it never be left to the diſpoſal, | nor, 
if it be poſlible, expoſed to the influence, of 
the Man who is the depoſitary of the public | 


* = 


The next indiſpenſable precaution is, that 
neither ſhall this power be veſted in the Le- 
3 Body; and this precaution, ſo neceſ- 
 fary alike under every mode of Government, 
becomes doubly ſo, when but a ſmall part 
of the Nation has a ſhare in the boy's pane 


power. 


If the judiciah iuthonty were lodged in the 
legiſlative part of the People, not only the 
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vaſt inconvenience muſt. enſue of its thus be- 
coming independant, but alſo that worſt of 
political evils, the ſuppreſſion of the ſolo 
cireumſtance that can well. identify that part 
of the Nation with the Whole, that is to ſay, 
a common ſubjection to the rules which they 
themſelves preſcribe. The Legiſlative Body, 
which could not, without ruin to itſelf, eſta- 
bliſh, openly and by direct laws, diſtinctions 
in favour of its Members, would raiſe them 
by its judgments; 3 and the People, in electing 
repreſentative , would give themſelves Maſters, 


The judicial power ought. therefore * 
lucy to reſide in a ſubordinate and dependant 
body; dependant, not in its particular acts, 
with regard to which it ought to be a ſanctuary, 
but in its rules and in its forms, which the 
legiſlative authority muſt preſcribe. How is 
this body to be compoled ? In this TAG: 
farther Precautions muſt be taken. 


In a State where the Prince is abſolute 
Maſter, numerous. Bodies of Judges are moſt 
convenient, ' inaſmuch as they reſtrain, in a 
canſiderable degree, that reſpect of perſons 
which i is one inevitable attendant on that 
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mode of Government. Beſides, theſe bodies, 
whatever their prerogatives may be, being at 
bottom in a ſtate of the greateſt weakneſs, 
have no other means of acquiring the reſpect 
of the people than their integrity, and their 
conſtancy in obſerving certain rules and forms: 
nay, theſe circumſtances united, in ſome degree 
oyerawe the Sovereign himſelf, and diſcourage : 
the thoughts he might entertain of making 
them the tools of his caprices. (a) 


But, in an effeQually | limited Monarchy, 
that is, where the Prince is underſtood to be, 
and in fact is, ſubject to the laws, great 
Bodies of Judicature would be repugnant "> 
the ſpirit of the Conſtitution, which requires 
that all powers in the State ſhould be as much 


| (a) This is meant to allude to the French Parlemens, and 
particularly that of Paris, the head of all the others, which 
forms ſuch a conſiderable Body as to have been once ſummoned 
as a fourth Order to the General Eftates of the Kingdom. 
The weight of that Body, 'increaſed by the circumſtance 
of the Members holding their places for life, has conſtantly 
been attended with the advantage juſt mentioned, of placing 

them above being overawed by private individuals in the admi- 
niſtration either of civil or criminal Juſtice: it has even 
rendered them ſo difficult to be managed by the Court, that 
the Miniſters have been at times obliged to appoint particular 
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confined as the end of their inſtitution can 
allow; not to add, that in the viciſſitudes 
incident to ſuch a: State, they RE _ 
a very dangerous influence. 


Beſides, that awe which is naturally inſpired 
by ſuch Bodies, and is ſo uſeful when it is neceſ- 
ſary to ſtrengthen the feebleneſs of the laws, 
would not only be ſuperfluous in a State where 
the whole power of the Nation is on their fide, 
but would moreover have the miſchievous ten- 
dency to introduce another ſort of fear than 
that which men muſt be taught to entertain. 
Thoſe mighty Tribunals, I am willing to ſup- 
| poſe, would preſerve, in all ſituations of affairs, 
that integrity which diſtinguiſhes them in 
States : of a different Conſtitution; they never 
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Judges, or Commiſſeires, to try ſuch Men as they had ee 
to ruin. 

Theſe, however, are only local advantapes, and relative 
to the nature of the French Government, which is an uncon- 
trouled Monarchy, with conſiderable remains of Ariſtocracy. 
But in a free State, ſuch a powerful Body of Men, veſted 
with the power of deciding on the life, honour, and pro- 
perty, of the Citizens, would, as will be preſently ſhown, be 
productive of very dangerous political conſequences ; and 
the more ſo, if ſuch Judges had, as is the caſe all over the 
world except in the Britiſh dominions, the power of deciding 
both upon the matter of law, and the matter of fact, 
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would inquire after the influence, {till leſs the 
political ſentiments, of thoſe whoſe fate they 
were called to decide; but theſe advan- 
tages not being founded in the neceſſity of 
things, and the power of ſuch Judges ſeem- 
ing to exempt them from being ſo very 
virtuous, men would be in danger of taking 
up the fatal opinion, that the ſimple exact 
obſervance of the laws is not the only taſk 
of prudence: the Citizen called upon to de- 
fend, in the ſphere where fortune has placed 
him, his own rights, and thoſe of the 
Nation itſelf, would dread the conſequences 
of even a lawful conduct; and, though en- 
couraged by the law, might deſert himſelf 
when he came to behold its Miniſters. 


In the aſſembly of thoſe. who fit a8 his 
Judges, the Citizen might poflibly deſcry 
no enemies; but neither would he ſee any 
man whom a ſimilarity of circumſtances might 
engage to take a concern in his fate: and 
their rank, eſpecially when joined with their 
numbers, would appear to him, to lift them 
above that which overawes Inj juſtice, where 
the law has -been unable to ſecure any other 
check, I mean the reproaches of the Public. 
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And theſe his fears would be conſiderably 
heightened, if, by an admiſſion of the Juriſ- 
prudence received among certain Nations, he 
| beheld thoſe Tribunals, already ſo formidable, 


wrap themſelves up in myſtery, and be made, 
as it were, inacceſſible. (a) > 


He could not think, without diſmay, of 
thoſe vaſt priſons | within which he is one 
day perhaps to be immured ;—of thoſe pro- 
ceedings, unknown to him, which he muſt go 
W —00 that total a from the ſociety 


(a) An alluſion is made here to the ſecrecy with which 
the proceedings in the adminiſtration of criminal Juſtice are 
to be carried on according to the rules of the civil law, 
which in that reſpect are adopted over all Europe. As ſoon as 
the priſoner is committed, he is debarred of the ſight of every 
body till he has gone through his ſeveral examinations. One 
or two Judges are appointed to examine him, with a Clerk 
to take his anſwers in writing, and he ſtands alone before 
them in ſome private room in the priſon. The witneſſes are 
to be examined apart, and he is not admitted to ſee them till 
their evidence is cloſed : they are then confronted together be- 
fore all the Judges, to the end that the witneſſes may ſee if the 
priſoner is really the Man they meant in giving their reſpec- 
tive evidences; and that the priſoner may object to ſuch of 
them as he ſhall think proper : this done, the depoſitions of 
ſuch witneſſes as are adjudged upon trial to be exceptionable, 
are ſet aſide : the depoſitions of the others are to be laid before 
the Judges, as well as the anſwers of the priſoner, who has 
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of other Men — of thoſe long and ſecret 
examinations in which, abandoned wholly - 
to himſelf, he will have nothing but a paſ- 
five defence to oppoſe to the artfully varied 
queſtions of Men whoſe intentions he ſhall 
at leaſt ſuſpe&, and in which his ſpirit, broken 
down by folitude, ſhall receive no ſupport, 
either from the counſels of his friends, WH 
from the looks of thoſe Who ſhall offer up 


vows for his deliverance. 


The ſecurity of the individual, and the 
conſciouſneſs of that ſecurity, being then 


been previouſly liel upon to confirm or deny them in their 
preſence; and a copy of the whole is delivered to him, that 
he may, with the aſſiſtance of a Counſel which is now granted 
him, prepare for his juſtification. The Judges are, as has 
been ſaid before, to decide both upon the matter of law and 
the matter of fact, as well as upon all incidents that may 
ariſe during the courſe of the proceedings, ſuch as admitting 
witneſſes to be heard in behalf of the priſoner, &c. | 
This mode of criminal Judicature may be uſeful as to the 
bare diſcovering of truth, a thing which I do not propoſe to 
diſcuſs here; but, at the ſame time, a priſoner is ſo com- 
pleatly delivered up into the hands of the Judges, who even 
can detain him almoſt at pleaſure by multiplying or delaying 
his examinations, that, wherever it is adopted, Men are as 
much afraid of being accuſed, as of being guilty, and grow 
very cautious how they interfere in public matters. We ſhall 
ſee preſently how the Trial by Jury, peculiar to the Engliſh 
Nation, is admirably adapted to the nature of a free State. 
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equally eſſential to the enjoyment of liberty, 
and neceſſary for the preſervation of it, theſe 
two points muſt never be left out of ſight 
in the eſtabliſhment of a judicial power; and 
1 conceive that they —Ü—ę—ͤ lead to the 
following maxims. 


In the firſt place I ſhall remind the reader 
of what has been laid down above, that the 
judicial authority ought never to reſide in an 
independant Body; ſtill leſs in him who is 
already the truſtee of the Executive power. 


Secondly, the party accuſed ought to be 
provided with every poſſible means of defence. 
Above all things, the whole proceedings ought 
to be public. The Courts, and all their dif- 
ferent forms, muſt be ſuch as to inſpire reſpect, 
but never terror; and the caſes ought to be 
ſo accurately aſcertained, the limits ſo clearly 
marked, as that neither the Executive power, 
nor the Judges, may ever hope to tranſgreſs 
them with impunity. 


Laſtly, fince we _ abſclutely pay a price 

for the advantage of living in ſociety, not 

only by relinquiſhing a part of our natural 

liberty, which, in a wiſely framed Government, 
T3 
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a wiſe Man will do without reluctance; but 


alſo by the alarming ſurrender of ſome degree 


of even our perſonal ſecurity ; in a word, ſince 
all judicial power is an evil, though a ne- 
ceſſary one, no care ſhould be omitted to 


reduce as far as poſſible the dangers of it. 


And as there is indeed a period at which 
the prudence of Man muſt ſtop, —at which 
the ſafety of the individual muſt be given up, 
and the law is to reſign him over to the 


| judgment of a few perſons, that is, to ſpeak 


plainly, to a deciſion in ſome ſenſe arbitrary, : 
it is neceſſary that this ſame law ſhould nar- 


row as far as poſſible this ſphere of peril, 
and fo order matters, that when the ſubject 


ſhall happen to be ſummoned, to the deciſion | 


of his fate by the fallible conſcience of a few 


of his fellow creatures, he may always find 
in them advocates, and never adverſaries. 
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The fame 5 ubjeff continued. 5 


FT ER having offered to the reader, in 

the preceding Chapter, ſuch general 
conſiderations as I thought neceſſary, in order 
to convey a juſter idea of the ſpirit of the 
criminal Judicature in England, and of the 
advantages peculiar to it, I now proceed to 
exhibit the particulars. 
When a perſon is charged with a crime, 
the Magiſtrate, who is called in England 
a Fuſtice of the Peace, iſſues a warrant to appre- 
hend him; but this warrant can be no more 
than an order for bringing the party before 
him : he muſt then hear him, and take down in 
writing his anſwers, together with the dif- 
ferent informations. If it appears on this 
examination, either that the crime laid to the 
charge of the perſon who is brought before 
the Juſtice, was not committed, or that there 
is no juſt ground to ſuſpect him of it, he 
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muſt be ſet abſolutely at liberty : if the con- 
trary reſults from the examination, the party 
accuſed muſt give bail for his appearance to 
anſwer to the charge, unleſs in capital caſes; 
for then he muſt, for ſafer cuſtody, be really 
committed to priſon, in order to take his trial 
at the next Seſſions, 


But this precaution of requiring the exa- 
mination of an accuſed perſon, previous to his - 
impriſonment; is not the only care which the 
law has taken in his behalf; it has farther 
ordained, that the accuſation againſt _ him 
ſhould be again diſcuſſed before he can be 
expoſed to the danger of a trial, At every 
ſeſſion the Sheriff appoints what is called the 
Grand Jury. This Aſſembly muſt be com- 
poſed of more than twelve Men, and leſs 
than twenty-four ; and is always formed out of 
the moſt conſiderable perſons in the County. 
Its function is to examine the evidence that 
has been given in ſupport of every charge: 
if twelve of thoſe perſons do not concur in 
the opinion that an accuſation is well grounded, 
the party is immediately diſcharged ; if, on 
the contrary, twelve of the grand Jury find 
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the prodfs ſufficient, the priſoner is ſaid to be 
indicted, and 1s detained in order to go —2ẽ 
the remaining proceedings. 


On the day appointed for his Trial, the 
priſoner is brought to the bar of the Court, 
where the Judge, after cauſing the bill of 
indictment to be read in his preſence, muſt 
aſk him how he will be tried: to which the 
priſoner anſwers, by God and my Country ; ; by 
which he is underſtood to claim to be tried by a 
Jury, and to have all the judicial means of de- 
fence to which the law intitles him. The She- 
riff then appoints what is called the Petty Jury: 
this muſt be compoſed of twelve Men, choſen 
of the County where the crime was committed, 
and poſſeſſed of a landed income of ten pounds 
by the year: their declaration finally decides 
on the truth or falſhood of the accuſation, 
As the fate of the priſoner thus intirely 
depends on the Men who compoſe this fury, 
Juſtice ' requir es that he ſhould have a ſhare in 
the choice of them; and this he has through 
the extenſive right which the law has granted 
him, of challenging, or objecking to, ſuch of 
them as he may think exceptionable, ' 


* 
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| Theſe challenges are of two kinds. The 
firſt, which is called the challenge to the array, 
has for its object to have the whole panne! 


| ſet aſide: it is propoſed by the priſoner when 


he thinks that the Sheriff who formed the 


pannel is not indifferent in the cauſe; for 


inſtance, if he thinks he has an: intereſt in 


the proſecution, that he is related to the pro- 


ſecutor, or in general to the party who pre- 


tends to be injured. 


The ſecond kind of challonges are alli; 
to the Polls, (ia capita) : : they are exceptions 
propoſed againſt the Jurors, ſeverally, and are 
reduced to four heads by Sir Edward Coke. 


That which he calls propter honoris reſbectum, 


may be propoſed againſt a. Lord impannelled 


on a jury; or he might challenge him- 


ſelf. That propter dęfectum takes place when 
a Juror is legally incapable of ſerving that 
office, as, if he was an alien; if he had not 
an eſtate ſufficient to qualify him, Kc. That 


proper delitum has for its object to ſet aſide 
any Juror convicted of ſuch crime or miſde- 
meanor as renders him infamous, as felony, 


perjury, &c. That propter afettum is pro- 
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poſed againſt a Juror who has an intereſt in 
the conviction of the priſoner : he, for in- 
ſtance, who has an action depending between 
him and the priſoner; he who is of kin to 
the proſecutor, or his counſellor, attorney, or 
of the ſame ſociety or corporation with him, 
&c. (a) 5 rtas 

In fine, in order to relieve even the ima- 
gination of the priſoner, the law allows him, 
independantly of the ſeveral challenges above 
mentioned, to challenge peremptorily, that is 
to ſay, without ſhewing any cauſe, twenty 
Jurors ſucceſſively. (5) 


When at length the Jury is formed, and 
they have taken their oath, the indict- 
ment is opened, and the proſecutor pro- 
duces the proofs of his accuſation. But, un- 
like to the rules of the Civil law, the 
witneſſes deliver their evidence in the preſence 


&. 


ed 


— ” — 


(a) When the priſoner is an alien, one half of the Jurors 
muſt alſo be aliens: a Jury chus formed is called a Jury de 


medietate linguæ. 


(5) When thoſe ſeveral 2 reduce too much the 
number of Jurors on the pannel, which is forty-eight, new 


ones are named on a writ of the Judge, who are named the 
Tales, from thoſe words of the writ, decem or oo tales. 
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of the priſoner: the latter may put queſtions 
to them; he may alſo produce witneſſes in 
his behalf, and have them examined upon 
oath. Laſtly, he is allowed to have a Coun- 
ſellor to affiſt him, not only in the diſcuſſion 
of any point of law which may be compli- 
cated with the fact, but alſo in the inveſti- 
gation of the fact itſelf; and who points out 
to him the queſtions he ought to aſk, or even 
aſks them for him. (a) | 
Such are the precautions which the law 
has deviſed for caſes of common proſecutions ; 
but in thoſe for High treaſon, and for miſ- 
priſion of treaſon, that is to ſay, for a con- 
ſpiracy againſt the life of the King, or againſt 
the State, and for a concealment of it, (5) ac- 
cuſations which ſuppoſe a heat of party and 
powerful accuſers, the law has provided for 
the accuſed party farther ſafeguards. 


(a), This laſt article however is not eſtabliſhed by law, 
except in caſes of treaſon; it is done only through cuſtom, 
and the indulgence of the Judges. 


05 Tho penalty of a _ miſpriſion of treaſon is, the. for- 


2 3 3 2... 
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Firſt, no perſon can be queſtioned for any 


treaſon, except a direct attempt on the life 
of the King, after three years elapſed ſince 
the offence. 2”. The accuſed party may, 


independently of his other legal grounds of 


challenging, peremptorily challenge thirty-five 
Jurors. 3%. He may have two Counſel to 


aſſiſt him through: the whole courſe of the 


proceedings. 4*. That his witneſſes may not 


be kept away, the Judges muſt grant him the 


ſame compulſive proceſs to bring them in, 
which they iſſue to compel the evidences 
againſt him. &5*. A copy of his indictment 
muſt be delivered to him ten days at leaſt 
before the trial, in preſence of two witneſſes, 
and at the expence of five ſhillings ; which 
copy muſt contain all the facts laid to his 
charge, the names, profeſſions, and abodes, 
of the Jurors who are to be on the pannel, 
and of all the witnefſes who are intended to 


| be produced againſt him. (a) 


3 * * 


— 


(a) Stat. 7 Wil. III. c. 3. and 7 Ann, c. 21. The 


latter was to be i in force only after the death of the late Pre- 
tender. 
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When, either in caſes of high treaſon, or 
of inferior crimes, the proſecutor and the 
priſoner have cloſed their evidence, and the 
witneſſes have anſwered to the reſpective 
queſtions both of the Bench, and of the 
Jurors, one of the Judges makes a ſpeech, 
in which he ſums up the facts which have 

been advanced on both ſides. He points out 
to the Jury what more preciſely conſtitutes 
the hinge of the queſtion before them ; and 
he gives them his opinion, both with regard to 
the evidences that have been given, and to the 
point of law which is to guide them in their 
deciſion. This done, the Jury withdraw into an 
adjoining room, where they muſt remain with- 
out eating and drinking, and without fire, till 
they have agreed unanimouſly among themſelves, 
_ unleſs the Court give a permiſſion to the con- 
trary. Their declaration or verdict (veredictum) 
muſt (unleſs they chooſe to give a ſpecial 
verdict) pronounce expreſsly, either that the 
priſoner is guilty, or that he is not guilty, 
of the fact laid to his charge. Laſtly, the 
fundamental maxim of this mode of pro- 
ceeding, is, that the Jury muſt be unanimous. 
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And as the main object of tis inſtitu- 
tion of the Trial by a Jury is to guard 
accuſed perſons againſt all deciſions whatſoever 


by Men inveſted with any permanent official 


authority, (a) it is not only a ſettled principle, 
that the opinion which the Judge delivers 
has no weight but ſuch as the Jury chooſe 
5 to give it; but, beſides, their verdict muſt com-- 


. prehend the whole matter in trial, and decide 


as well upon the fact, as upon the point of 
law that may ariſe out of it: in other words, 


they muſt pronounce both on the commiſſion. 


of a certain fact, and on the reaſon which 
makes ſuch fact to be contrary to law. (5) 


— du 


(a) * Laws,” as Junius ſays extremely well, « are in- 
c tended, not to truſt to what Men will do, but to guard 
<« againſt what they may do.“ 


(5) Unleſs they chooſe to give a Special verdict.— When 


ce the Jury,” ſays Coke, „doubt of the law, and intend 
& to do that which is juſt, they find the ſpecial matter, 


e and the entry is, Et ſuper tot4 materia petunt diſcre- 


cc tionem Juſticiariorum. Inft. iv. p. 41.—Theſe words 


of Coke, we may obſerve here, confirm beyond a doubt 
the power of the Jury to determine on the whole matter in 


trial: a power which in all conſtitutional views is neceſſary; 
and the more ſo, ſince a priſoner cannot in England challenge 
the Judge, as he can under the Civil law, and for che ſame 
cauſes as he can a witneſs, 
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This is even ſo eſſential a point, that a 
bill of indictment muſt expreſsly be grounded 
upon thoſe two objects. Thus, an indictment 


for treaſon muſt charge, that the alledged 
facts were committed with a treaſonable in- 


tent (proditorie?). An indictment for murder 
muft expreſs, that the fact has been com- 


mitted with malice prepenſe, or aforethought. 
An indictment for robbery muſt charge, that 


the things were taken with an intention to 
rob, (animo furandi) &c. &c. (a) 


Juries are even ſo uncontroulable in their 


verdict,—ſo apprehenſive has the Conſtitution 
been, leſt precautions to reſtrain them in the 
_ exerciſe of their function, however ſpecious in 


the beginning, might in the iſſue be converted 
to the very deſtruction of the ends of that 
inſtitution, that it is a repeated principle, that 


(a) The principle that a Jury is to decide both on the 
fact, and the criminality of it, is ſo well underſtood, that 


if a verdict were ſo framed as only to have for its object the 


bare exiſtence of the fact laid to the charge of the priſoner, no 
puniſhment could be awarded by the Judge in conſequence 
of it. Thus, in the proſecution of Woodfall, for printing 
Junius's letter to the King, the Jury brought in the follow- 
ing verdict, guilty of printing and publiſhing, only; the con- 


ſequence of which was the diſcharge of the priſoner, 
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2 Juror, in delivering his opinion, is to have 
no other rule but his opinion itſelf; that is to 
ſay, no other rule than the belief which reſults 


to his mind from the facts alledged on both 
ſides, from their probability, from the credi- 
bility of the witneſſes, and even from all ſuch 


circumſtances as he may have a private know- 


| ledge of. Lord Chief Juſtice Hale expreſſes 
himſelf on this ſubject, in the following terms, 


in his Hiſtory of the Common Law of Eng- 


land —Chap. 12. §H 11. 


In this receſs of the Jury, they are to 


“ conſider their evidence; to weigh the credi- 
& bility of the witneſſes, and the force and 


« efficacy of their teſtimonies ; wherein (as I 


7 before ſaid) they are not preciſely bound to 
„the rules of the Civil law, viz. to have 
« two witneſſes to prove every fact, unleſs it 


be in caſes of treaſon, nor to reject one 


« witneſs becauſe he is ſingle, or always to 
believe two witneſſes if the probability of 


66 


the fact does upon other circumſtances 


ND 


« reaſonably encounter them; for the Trial 


„is not here fimply by witneſſes, but 5 


Jury: nay, it may fo fall out, that a Jury 
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« upon their own knowledge may know a 


„ thing to be falſe that a witneſs ſwore 


« to be true, or may know a witneſs. to be 
«© incompetent or incredible, though nothing 
te be objected againſt him,—and may give their 
we verdict accordingly.” (a) 


* 


If the verdict prop ounces, not guilty, the 
priſoner is ſet at liberty, and cannot, on any 
pretence, be tried again for the ſame offence. 
If the verdict declares him guilty, then, and 
not till then, the Judge enters upon his function 


as a Judge, and pronounces the puniſhment 


which the law appoints. (5) But, even in this 


(a) The ſame principles and form are Shim in civil 
matters; only peremptory challenges are not allowed. 


( When the party accuſed is one of the Lords 3 


ne likewiſe enjoys the univerſal privilege of being judged by 


his Peers; though the Trial then differs in ſeveral reſpects. 
In the firſt place, as to the number of the Jurors : all the 
Peers are to perform the function of ſuch, and they muſt be 
ſummoned at leaſt twenty days before-hand. II. When the 
Trial takes place during the ſeſſion, it is ſaid to be in the 
High Court of Parliament; and the Peers officiate at once as 
Jurors and Judges : when the Parliament is not fitting, 
the Trial is ſaid to be in the Court of the High Steward of 
England; an office which is not uſually in- being, but is 
revived on thoſe occaſions; and the High Steward: Peri 
the office of Judge. III. In either of theſe caſes, unani- 
mity is not required; and the majority, which muſt conſiſt 
of twelve perſons at leaſt, is to decide. 
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caſe, he is not to judge accordin g to his own diſ- 
eretion only; he muſt ſtrictly adhere to the letter 
of the law ; no conſtructive extenſion can be 
admitted ; and however criminal a fa& might in 
itſelf be, it would paſs unpuniſhed if it were 
found not to be poſitively comprehended in 
ſome one of the caſes provided for by the law. 
The evils that may ariſe from the impunity 
of a crime, that is, an evil which a new law 

may inſtantly ſtop, has not by the Engliſh 
laws been conſidered as of magnitude ſufficient 
to be put in compariſon with the danger of 
breaking through a barrier on which ſo 
mightily depends the fafety of the indivi- 
dual. (a) 


To all theſe precautions win by the law 
for the ſafety of the Subject, one circum- 


D —— I — 


2 


— — - 
* * 


(a) I ſhall give here an inſtance of the ſcruple with which 
the Engliſh Judges proceed upon occaſions of this kind. Sir 
Henry Ferrers having been arreſted by virtue of a warrant, in 
which he was termed a Knight, though he was a Baronet, 
Nightingale his ſervant took his part, and killed the Officer; 
but it was decided, that as the Warrant “ was an ill War. 
c rant, the killing an Officer in executing that Warrant, can» 
c not be murder, becauſe no good Warrant : wherefore he 
% was found not guilty of the murder and manſlaughter,” — 

See Croke's Rep. BAL p. 87 3 
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ſtatice muſt be added, which indeed would 
alone juſtify the partiality of the Engliſh 

Lawyers to their laws in preference to the 

Civil Law; I mean the abſolute rejection they 
have made of the torture. (a) Without re- 
peating here what has been ſaid on this ſubject 
by the admirable Author of the Treatiſe on 
Crimes and Puniſbments, I ſhall only obſerve, 
that the torture, in itſelf ſo horrible an expe- 
dient, would, more eſpecially in a free State, 
be attended with the moſt fatal conſequences. 
It was abſolutely neceſſary to preclude, by 
rejecting it, all attempts to make the pur- 
ſuit of guilt an inſtrument of vengeance againſt 
the innocent. Even the convicted criminal 
| muſt be ſpared, and a practice at all rates 
exploded, which might ſo eaſily be made an 
inſtrument of endleſs vexation and perſe- 


cution. (5) 


(a) Coke ſays (Inſt. III. p. 35.) that when John Hol- 
land, Duke of Exeter, and William de la Poole, Duke of 
Suffolk, renewed, under Henry VI. the attempts made to 
introduce the Civil law, they exhibited the torture as a 
beginning thereof. The inſtrument was called the Duke of 
Exeter's daughter. 


(2) Judge Foſter relates, from Whitlock, that the - Biſhop 
of London having ſaid to Felton, who had aflaſſinated the 


For the further prevention of abuſes, it is 


an invariable uſage, that the trial be public. | 


The priſoner neither makes his appearance, 


nor pleads, but in places where every body 


may have .free entrance; and the witneſſes 
when they give their evidence, the Judge 
when he delivers his opinion, the Jury when 


they give their verdict, are all under the public 


; eye. Laſtly, the Judge cannot change either 


the place or the kind of puniſhment preſcribed 


by legal ſentence ; and a Sheriff who ſhould take 


away the life of a Man in a manner different 


from that which the law preſcribes, would 
be proſecuted as guilty of murder. (a) 


LY IV” — 


— 


Duke of Buckingham, If you will not confeſs, you muf} 


« go to the Rack;” the Man replied, © If it muſt be fo, 1 


& know not whom I may accuſe in the extremity of the tor- 
© ture; Biſhop Laud perhaps, or any Lord at this Board,” 
„ Sound ſenſe, (adds Foſter) in the mouth of an Enthu- 


. & faſt and a Ruffian !” 


Laud having propoſed the Rack, the matter was ſhortly 
debated at the Board, and it ended in a reference to the 


Judges, who unanimouſly reſolved, that the Rack could not 


be legally uſed. 


(la) And if any other * but the Sheriff, even the 
Judge himſelf, were to cauſe death to be inflicted upon a 
Man though convicted, it would be deemed an homicide.— 
See Blackſtone, L. iv, ch. 14. 
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In a word, the Conſtitution of England 
being a free Conſtitution, demanded from that 
circumſtance alone, (as I ſhould already have 
but too often repeated, if ſo fundamental a 
truth could be too often urged) extraordinary 
precautions to guard againſt the dangers which 
unavoidably attend the Power of inflicting 
puniſhments ; and it is particularly when con- 
ſidered in this light, that the Trial by Jury 
proves an admirable inſtitution. 


By means of i it, the Judicial authority is ndt 
| only placed out of the hands of the Man who i 1s 
veſted with the Executive authority :—it is even 
out of the hands of the Judge himſelf. Not 
only, he who is truſted with the public power 
cannot exert it, till he. has. as it were received 
the permiſſion to that purpoſe, of thoſe who 
are ſet apart to adminiſter the laws but theſe 
are alſo reſtrained in a manner exactly alike, 
and cannot make the law ſpeak, but when, 
in their turn, they have likewiſe received 
permiſſion. | 


And thoſe perſons to whom the law has 
delegated excluſively the prerogative of deci- 
ding that a puniſhment is to be inflicted, — 


/ 
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thoſe Men without whoſe declaration the 
Executive and the Judicial powers are both 


thus bound down to ination, do not form 
among themſelves a permanent Body, who 
may have had time to ſtudy how their power 


can ſerve to promote their private views; 
they are Men ſelected at once from among 
the people, who perhaps never were before 
called to the exerciſe of ſuch a function, nor 
foreſee that * ever ſhall be called to it 


again. 


As the extenſive ght of challebgitls effectu - 
ally baffles, on the one hand, the ſecret 
practices of ſuch as in the face of ſo many 


diſcouragements might till perſiſt in making 
the judicial- power ſubſervient to their own 
views, and on the other excludes all per- 


ſonal reſentments, the ſole affection which 


remains to influence the integrity of thoſe 


who alone are intitled to put the public 


power into action, during the ſhort period of 
their authority, is, that their own fate as 


ſubjects, is eſſentially connected with that of 


the Man whoſe doom they are going to 
decide. 5 
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In fine, ſuch is the happy nature of this inſti- 
tution, that the Judicial power, a power ſo for- 
midable in itſelf, which is to diſpoſe without 
finding any reſiſtance, of the property, honour, 
'and life of individuals, and which, whatever 
precautions may be taken to reſtrain it, muſt 
in a great degree remain arbitrary, may be faid 
in England, to exiſt, —to accompliſh every 
intended end,—and to be in the * of 
nobody. (a) 


In all theſe obſervations on the advantages 
of the Engliſh criminal laws, I have only 
confidered it as connected with the Conſtitu- 
tion, which is a free one; and it is in this 
view alone that I have compared it with the 
Juriſprudence received in other States. Yet, 
abſtractedly from the weighty conſtitutional 
conſiderations which I have ſuggeſted, I think 
there are till other intereſting grounds of 


— — — 

(4) The conſequenee of this Inſtitution is, that no Man 

in England ever meets the Man of whom he may ſay, That 

„Man has a power to decide on my death or life.” If we 

could for a moment forget the bleſſings of that Inſtitution, 
we ought at leaſt to admixe the ingenuity of it. | 
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* 


| pre-eminence on the fide of ths laws of 
England. 
They do not permit, 5 Man mould 
be made to run the riſque of a trial, but 
upon the declaration of twelve perſons at leaſt, 
(the Grand Jury). Whether he be in pri- 
ſon, or on his Trial, they never for an in- 
ſtant refuſe free acceſs to thoſe who have 
either advice, or comfort, to give him: they 
even allow him to ſummon all who may 
have any thing to ſay in his favour. Laſtly, 
what is of very great importance, the wit- 
neſſes againſt him muſt deliver their teſtimony 
in his preſence; he may croſs-examine them ; 
and, by one unexpected -queſtion, confound a. 
whole ſyſtem of calumny : indul gences theſe 
all, denied by the laws of other Countries. 


Hence, though an accuſed perſon may in- 
deed be expoſed to have his fate decided 
by perſons (the Petty Jury) who poſſeſs not, 
perhaps, all that ſagacity which in ſome deli- 

cate caſes it is particularly advantageous to 
meet with in a Judge, yet this inconvenience . 
is amply compenſated by the extenſive means 
of defence with which the law, as we have 
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ſeen, has provided him. If a Juryman does 
not poſleſs that expertneſs which is the reſult 
of long practice, yet neither does he bring to 
judgment that hardneſs of heart which is, 
more or leſs, alſo, a conſequence of it; and 
bearing about him the principles, let me ſay, 
che unimpaired inſtinct of humanity, he 
trembles while he exerciſes the awful office 
to which he finds himſelf called ; and in doubt- 
ful caſes always decides for mercy. 


It is to be farther obſerved, that in the 
uſual courſe of things, the Juries pay great 
regard to the opinions delivered by the Judges : 
that in thoſe caſes where they are clear as 
to the fact, yet find themſelves perplexed with 

regard to the degree of guilt connected with 
it, they leave it, as has been ſaid before, to 
be aſcertained by the diſcretion of the Judge, 
by returning what is called a Special Ver- 
dif: that whenever circumſtances ſeem to 
alleviate the guilt of a perſon againſt whom 
nevertheleſs the proof has been poſitive, they 
temper their verdict by recommending him 
to the mercy of the King; which ſeldom 
fails to produce at leaſt a mitigation of the 
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puniſhment : : that, though a Man, once ac- 
quitted, can never, under any pretence what- 
ſoever, be again brought into peril for the 
ſame offence, yet a new Trial would be granted, 
if he had been found guilty upon proofs 
| ſtrongly ſuſpected of being falſe (Blackſt. L. iv. 


C. 27.). © Lally, what diſtinguiſhes the laws 


of England from thoſe of other countries in 
a very honourable manner, is, that as the 
torture is unknown to them, ſo neither do 
they know any more grievous puniſhment 
than the ſimple deprivation of life. 


All theſe circumſtances hive combined to 


introduce ſuch a mildneſs into the exerciſe of 
criminal Juſtice, that the Trial by Jury is that 
point of their liberty to which the people of 


England are moſt thoroughly and univerſally 


wedded ; and the only complaint I have ever 
heard uttered againſt it; has been by Men, 
who, more ſenſible of the neceſſity of public 
order, than alive to the feelings of humanity, 
think that too many offenders eſcape with 
impunity. oy 
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CHAP. XI, 


The Subject concluded. —Laws relative to Im- 
priſonments. 


UT what compleats the ſenſe of inde- 
J pendance, | which the laws of England 
procure to every individual, (a ſenſe which 
is the nobleſt advantage attendant on liberty) 
is the greatneſs of .their precautions upon the 
delicate point of Impriſonment. 


In the firſt place, by allowing, in wa 
caſes, of enlargement upon bail, and by pre- 
ſcribing, on that article, expreſs rules for the 
Judges to follow, they have removed all pre- 
texts which circumſtances might afford of 
depriving a man of his liberty. 


But it is againſt the Executive power that 
the Legiſlature has, above all, directed its 
efforts nor has it been but by flow degrees, 
that it has been enabled to wreſt from it a 
branch of power which enabled it to deprive 
the people of their Leaders, as well as to 
intimidate thoſe who might be tempted to 
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aſſume the function; and which, having thus 
all the efficacy of more odious means without 
the dangers of them, was the moſt formidable 
weapon for attacking public liberty. 


The methods originally pointed out by the 
laws of England for the enlargement of a 
perſon unjuſtly impriſoned, were the writs of 
mainprixe, de odio & atid, and de homine reple- 
giando. Thoſe writs, which could not be 
refuſed, were an order to the Sheriff of the 
County in which a perſon had been confined, 
to inquire into the cauſes of his confinement ; 
and, according to the circumſtances of his 
caſe, either to diſcharge him purely and ſim- 
ply, or upon bail. 


But the moſt uſual method, and which 
even, by being moſt general and certain, has 
tacitly aboliſhed all the others, is the writ of 
Habeas Corpus, ſo called becauſe it begins with 
the words Habeas corpus ad ſubjiciendum. This 
' writ, being a writ of high prerogative, muſt 
iſſue from the Court of King's Bench: its 
effects extended equally over every County; 
and the King by it required, or was under- 


Roo to require, the perſon who held one 
Y-2 


— — - 
= —CCZ ww ern ce — — 
— - — - - — 
— 1 — 5 
4 Wo "— 2 22 2 — 


4D 


—— * — 
wy Oo 


IP. i 


* pe Ws. PIR. 4 
z Y 5x ons © * 

* w - Wh 2 - _ — * 
= 


_ 


\ 

A 

: ' 
*. 
j 
* 

» bg 


ww, THE CONSTITUTION 


of his ſubjects in cuſtody, to carry him before 
the judge, with the date of the confinement, 
and the cauſe of it, in order to diſcharge 


him, or continue to detain him, according as 
the Judge ſhall decree. 

But this writ, which might be a reſource 
in caſes of violent impriſonment effected by 
individuals, or granted at their requeſt, was a 
weak one indeed, or rather. was no refource 
at all, againſt the prerogative of the Prince; 
eſpecially under the reigns of the Tudors, and 
in the beginning of thoſe of the Stuarts. 
And even, in the firſt years of Charles the 
Firſt, the Judges of the King's Bench, Who 
in conſequence of the ſpirit of the times, 
and of their holding their places durante bene 
 placito, were conſtantly devoted to the Court, 
declared, „that they could not, upon an 
« habeas corpus, either bail or deliver a pri- 
<« ſoner, though committed without any cauſe 
« aſſigned, in caſe he was committed by the 
66 ſpecial command of the King, or by the 
« Lords of the Privy Council.” 


Thoſe principles, and the mode of proce- 
dure which reſulted from them, attracted th. 
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attention of Parliament; and in che Act called 
the Petition of Right, paſſed in the third 
year of the reign of Charles the Firſt, it was 
enacted, that no perſon ſhould be held in 


cuſtody, in conſequence of ſuch impriſon- 


ments. 

But the Judges knew how to evade the 
intention of this Act: they indeed did not 
refuſe to diſcharge a Man impriſoned without 
a cauſe ; ; but . they uſed ſo much delay in the 
examination of thoſe cauſes, that they obtained 


the full effect of an open denial of Juſtice. 
The Legiſlature again interpoſed, and in 


the Act paſſed in the fixteenth year of the 


reign of Charles the Firſt, the ſame in which 
the Star-Chamber was ſuppreſſed, it was 
enacted, that . if any perſon be committed 


by the King himſelf in perſon, or by his 
cc Privy Council, or by-any of the 8 


thereof, he ſhall have granted unto him, 
« without any delay upon any pretence what- 


« ſoever, a writ of Habeas Corpus; and that 


« the Judge ſhall thereupon, within three 


„Court days after the return is made, exa- 
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te mine and determine the _— of duch 
” * 


This Act ſeemed to Srectutle every ob 
bility of future evaſion: yet it was evaded 
ſtill; and by the connivance of the Judges, 
the perſon who detained the priſoner could, 
without danger, wait for a ſecond, and a 
third writ, called an Alias and a Pluries, be- 
fore he produced him. 


All theſe different ardifices gave at length 
birth to the famous Act of Habeas Corpus, 
paſſed in the thirtieth year of the reign of 
Charles the Second, which in England is 
conſidered as a ſecond great Charter, and has 
definitively ſuppreſſed all the reſources of 
oppreſſion. "0 
The principal articles of its” act are, To 
fix the different terms allowed for bringing 
a priſoner: thoſe terms are proportioned to 
the diſtance; and none can in any caſe ex- 


ceed twenty days. 


(a) The real title of the Act is, An Act for better ſecuring 
the — aud for Prevention Y Impriſonments beyond the 


2. That, the Officer and Keeper neglecting 


to make due returns, or not delivering to the 


priſoner, or his agent, within ſix hours after 


demand, a copy of the warrant of commit- 


ment, or ſhifting the cuſtody of the priſoner 
from one to another, without ſufficient reaſon 


or authority, (ſpecified in the act) ſhall for 


the firſt offence forfeit one hundred pounds, 


and for the ſecond, two hundred, to the 


party grieved, and be difabled to hold his 
- office. 


3 No perſon, once delivered by Habeas 


Corpus, ſhall be recommitted for the fame 


offence, on penalty of five hundred pounds. 


4. Every perſon committed for treaſon or 


felony ſhall, if he require it in the firſt week 
of the. next term, or the firſt day of the 
next ſeſſion, be indicted in that term or 
ſeſſion, or elſe admitted to bail; unleſs the 
King's witneſſes cannot be produced at that 
time: and if acquitted, or if not indicted 
and tried in the ſecond term or ſeſſion, he 
ſhall be diſcharged of his impriſonment for 
ſuch imputed offence. 
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5. Any of the twelve Judges, or the Lord 
Chancellor, who ſhall deny a writ of Habeas 
Corpus, on fight of the warrant, or on oath 
that the ſame is refuſed, ſhall forfeit ſeverally 5 
to the party grieved five hundred pounds. £ 


6. No inhabitant of England (except perſons 
contracting, or convicts praying to be tranſ- 
ported) ſhall be fent priſoner to Scotland, 
Ireland, Jerſey, Guernſey, or any place be- 
yond the Seas, within or without the King's 
dominions ; on pain that the party committing, 
his adviſers, aiders, and aſſiſtants, ſhall forfeit 
to the party grieved a ſum not leſs than 
five hundred pounds, to be recovered with 
treble coſts; ſhall be diſabled to bear any 
office of truſt or | profit; ſhall incur the 
penalties of premunire (the impriſonment for 
life, and forfeiture of all goods, and rents " 
lands during life) ; and ſhall | be incapable of 
the King's pardon. 5 
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Some Advantages peculiar to the Enghſh Con- 
Sritution. 1. The Unity of the Executive 


Power. 

E have ſeen, in former Chapters, the 
reſources of the different parts of the 

Engliſh Government for balancing each other, 


and how their reciprocal actions and reactions 


produce the freedom of the Conſtitution, which 
is no more than an equilibrium between the 
ruling powers of a State. I now propoſe to 
ſhew, that the particular nature and func- 


tions of theſe ſame conſtituent parts of the 
Government, which give it ſo different an 


appearance from that of other free States, are 


moreover attended with peculiar and very 
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great advantages, which have not hitherto been 
ſufficiently obſerved, 
The firſt peculiarity of the Engliſh Govern- 
ment; as a free Government, is its having a 
| King,—its having thrown into one place the 
whole maſs, if I may uſe the expreſſion, of the 
Executive power, and having invariably and for 
ever fixed it there. By this very circumſtance, 
alſo, has the depoſitum of it been rendered ſacred 
and inexpugnable; by making one great, very 
great, Man in the State, has an effectual check 
been put to the pretenſions of thoſe who 
otherwiſe would ſtrive to become ſuch and 
diſorders have been prevented, which, in all 
Republics, ever brought on the ruin of li- 
berty; and, before it was wk obſtructed the 
enjoyment of it. 


* 


If we caſt our eyes on all the States that ever 


were free, we ſhall ſee that the People in 
them, ever turning their jealouſy, as it was 
natural, againſt the Executive power, but never 
thinking of the means of limiting it that 
have been fo happily fallen upon in England, (a) 


(a) The rendering that power dependant on the people 
for its ſupplies.— See on this ſubject Chapter VI. B. I. 
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have never employed any other expedient beſides 
that obvious one, of truſting it to magiſtrates 
they appointed annually ; which was in great - 
meaſure to keep to themſelves the management 
of it. Whence it reſulted, that the People, who, 
whatever may be the frame of the Government, 
always poſſeſs, after all, the reality of power, 
uniting thus in themſelves with this reality of 
power the actual exerciſe of it, in form as well as 
in fact, conſtituted the whole State. In order 
therefore legally to diſturb the . whole State, 
nothing more was requiſite than to put in 
motion a certain number of individuals. 

In a State which is ſmall and poor, an 
arrangement of this kind is not attended with 
any great inconveniences, as every individual 
is taken up with the care of providing for his 
own ſubſiſtence ; as great objects of ambition 
are wanting, and as evils cannot, in ſuch a State, 
ever become much complicated. In a State 
that ſtrives for aggrandiſement, the difficulties 
and danger attending the purſuit of ſuch a 
plan, inſpire a general ſpirit of caution, and 
every individual makes a ſober uſe of his 
rights as a Citizen. _ 
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But when, at laſt, thoſe exterior motives 


come to ceaſe, and the paſſions; and even the 
virtues, which they excited, become thus 
reduced to a ſtate of ination, the People 


turn their eyes back towards the interior of 
the Republic; and every individual, in ſeek- 
ing then to concern himſelf in all affairs, 
ſeeks for new objects that may reſtore him 
to that ſtate of exertion, which habit, he finds, 


has rendered neceſſary to him, and to exer- 
ciſe a power which, ſmall as it is, yet flat- 


ters his vanity. 


As the preceding events muſt have given 
an influence to a certain number of Citizens, 
they avail themſelves of the general diſpoſi- 


tion of the people, to promote their private 


views; the legiſlative power is thenceforth con- 
tinually in motion; and as it is ill informed 


and falſely directed, almoſt every exertion of : 
It is attended with ſome injury either to the 


laws, or the State. 


This is not all; as wa who compoſe che 


general Aſſemblies cannot, in conſequence of 
their numbers, entertain any hopes of grati- 


ſying their private ambition, or, in general, 
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their private paſſions, they at leaſt ſeek to 
gratify their political caprices, and they accu- 
mulate the honours and dignities of the 
State on ſome favourite whom the public 
voice happens to raiſe at that time. 


But, as in ſuch a State there can be, from 
the irregularity of the movements, no ſuch 
thing as a ſettled courſe of meaſures, it hap- 
pens that Men never can exactly tell the 
preſent ſtate of public affairs. The power thus 
given away 1s already grown very great, before 
thoſe by whom it was given even ſuſpect it; and 
| he himſelf who enjoys that power, does not know 
its full extent: but then, on the firſt oppor- 
tunity that offers, he ſuddenly pierces through 
the cloud which hid the ſummit from him, and 
at once ſeats himſelf upon it. The people, 
on the other hand, no ſooner recover fight of 
him than they ſee their favourite become their 
Maſter ; and diſcover the evil, only to had that | 
it is paſt remedy. _ 


As this power, thus Fan acquired, 
is deſtitute of the ſupport both of the law, 
and of the ancient courſe of things, and is 
even but indifferently reſpected by thoſe Who 
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have ſubjecded themſelves to it, it cannot be 
maintained but by abuſing it. The people at 
laſt ſucceed in forming ſomewhere a centre 
of union; they agree in the choice of a 


Leader ; this Leader in his turn riſes 3 in his 


turn alſo he betrays his engagements; power 


produces its wonted effects, and the protector 


becomes a Tyrant. 


This is not all; the ſame cauſes which 


have given a Maſter to the State, give it two, 


give it three. All thoſe rival powers endea- 
vour to ſwallow up each other; the State 


becomes a ſcene of quarrels and endleſs broils, ; 


and is in a continual convulſion. 


If amidſt ſuch diſorders the people retained | 


their freedom, the evil muſt indeed be very 
id to take away all the advantages of 


t; but they are ſlaves, and yet have not what 
other Countries makes amends for ſervi- 
tude, I mean tranquillity. 


In order to prove all theſe things, if proofs 


were deemed neceſſary, I would only refer the 


reader to what every one knows of Piſiſtra- 
tus and Megacles, of Marius and Sylla, of 
Cæſar and Pompey. However, I cannot avoid 


tranſlating a part of the ſpeech which a 


ENR ty 


Citizen of Florence addreſſed once to the 


Senate: the reader will find in it a kind of 


abridged ſtory of all Republics; at leaſt of 
thoſe which, by the ſhare allowed to the. peo- 
ple in the Government, deſerved that name; 


and which, beſides, have attained a certain 


degree of extent and power. 


40 And that nothing human may be perpe- 
tual and ſtable, it is the will of Heaven, that ; 
in all States whatſoever, there ſhould ariſe 
* certain deſtructive 8 Who are the bane 
and ruin of them. Of this our Republic can 


e afford as many and more deplorable examples 


than any other, as it owes its misfortunes 
not only to one, but to ſeveral of ſuch 
families. We had at firſt the Buondelmonti 
and the Huberti, We had afterwards the 
Donati and the Cerchi; and at preſent, 
(ſhameful. and ridiculous conduct) we are 
waging war nen ourſelves for the Ricci 


and the Albizz1 


6 When in former times the -Ghibeline 


cc 


cc 


were ſuppreſſed, every one. expected that 


the Guelfs, being then ſatisfied, would have 
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*« choſen to live in tranquillity; yet, but a 
© little time had elapſed, when they again 
« divided themſelves into the factions of the 
« Whites and the Blacks. When the Whites 
«© were ſuppreſſed, new parties aroſe, and new 
<« troubles followed. Sometimes, battles were 
«« fought in favour of the Exiles; and at 
« others, quarrels broke out between the No- 
_« bility and the People. And, as if reſolved 
to give away to others what we ourſelves 
1 neither knew, nor would peaceably enjoy, 
« we committed the care of our liberty, 
* ſometimes to King Robert, and at others 
ce to his brother, and at length to the Duke 
of Athens; never ſettling nor reſting in 
« any kind of Government, as not knowing 


either how to enjoy liberty, | or ſupport 
ſervitude.” (a) 


c 


A 


The Engliſh Conſtitution bis l 
the poſſibility of misfortunes of this kind. 
Not only, by diminiſhing the power, or rather 

the actual exerciſe of the power, of. the peo- 


(a) Sce the Hiſtory of Florence, by Machiavel, L. III. 


O F NOLAN o. FF 


ple, (a) and making them ſhare in the 
Legiſlature only by their repreſentatives, 
the | irreſiſtible violence has been avoided of 
thoſe numerous and general Afﬀemblies, 
which, on whatever fide they throw their 
weight, bear down every thing. Beſides, 
as the power of the people, when they have 
any power and know how to uſe it, is at all 
times really formidable, the Conſtitution has 
ſet a counterpoiſe to it; and the Royal autho- 
rity is this counterpoiſe. 


In order to render it equal to ſuch a taſk, ; 
the” Conſtitution has, in the firſt place, con- 
ferred on the King, as we have ſeen before, 
the excluſive prerogative of calling and diſ- 
' miſſing the legiſlative Bodies, and of putting 
a negative on their reſolutions. 


Secondly, it has alſo placed on the fide of 


the King the whole Executive Powe in the 
Nation. 


* 


(a) We ſhall ſee in the FER that this ene of 
the exerciſe of the power of the people, has been attended 
with a great increaſe of their liberty. 


A a 
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_ Laſtly, in order to effect ſtill nearer an equi- 
| librium, the Conſtitution has inveſted the Man 
whom it has made the ſole Head of the State, 
with all the perſonal privileges, all the pomp, 
all the majeſty, of which human dignities- 
are capable. In the language of -the law, 
the King is Sovereign Lord, and the people are 
his ſubjeds ;—he 18 univerſal proprietor of the 
whole Kingdom ; ;—he beſtows all the digni- 
ties and places ;—and he is not to be addreſſed 
but with the expreſſions and outward cere-- 
mony of almoſt oriental humility. Beſides, 
his perſon is ſacred and inviolable ; and any. 
attempt whatſoever againſt it, is, in the eye 
of the law, a crime equal to that of an 
attack againſt che whole State. 


In a word, ſince to have too exactly com- 
pleated the equilibrium between the power of 
the People, and that of the Crown, would 
have been to ſacrifice the end to the means, 
that is, to have endangered liberty with a 
view to ſtrengthen the Government, the defi- 
ciency which ought to remain on the fide of 
the latter, has at leaſt been in appearance 
made up, by conferring on the King all that 


OF ENGLAND. þ 179 


ſort of ſtrength that may reſult from the 


opinion and reverence of the people; and 


amidſt the agitations which are the unavoida- 
ble attendants of liberty, the Royal power, 
like an anchor which reſiſts both by its 
weight and the depth of its hold, inſures a 
ſalutary ſteadineſs to the veſſel of the State. 
The greatneſs of the prerogative of the 
King, by its thus procuring a great degree 
of ſtability to the State in general, has much 
leſſened the poſlibility of the evils we have 
deſcribed before; it has even totally prevented 
them, by rendering it impoſſible for any Ci- 
tizen ever to riſe to any dangeraus greatneſs. 


| And to begin with an advantage by which 
the people eaſily ſuffer themſelves to be in- 
fluenced, I mean that of birth, it is impoſſible 
for it ever to produce in England effects in 
any degree dangerous: for though there are 
Lords who, beſides their wealth, may alſo 
boaſt of an illuſtrious deſcent, yet that ad- 
vantage, being expoſed to a continual compa- 
riſon with the ſplendor of the Throne, dwindles 
almoſt to nothing; and in the gradation 
univerſally received of dignities and titles, that 
A a 2 


—— 
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6£1 Sovereign Prince and King places ia 
who is inveſted with it, out of all degree of 
Proportion. | 


The Hibbert of the Court of England 
is even formed upon that principle; thoſe 
perſons who are related to the King, have the 
title of Princes of the blood, and, in that 
quality, an undiſputed pre-eminence over all 
other perſons. (a) Nay, the firſt Men in the 
Nation think it an honourable diſtinction to 
themſelves to hold the different menial offices 
in his Houſehold. If we therefore were 
to ſet aſide the extenſive and real yr” of 
the King, as 'well as the numerous means he 
poſſeſſes of ſatisfying the ambition and hopes 
of individuals, and were to confider: only the 
Majeſty of his title, and that ſtrength, founded 
on public opinion, which reſults from it, we 
ſhould find that advantage ſo conſiderable, that 
to attempt to enter into a competition with 


it, with the bare advantage of high birth, 


$3: 008 . , 2 2 


—ü— 3 


(a) This, by Stat. of the 3d of Hen. VIII. extends to 
the ' ſons, grandſons, brothers, uncles, and nephews, of the 
reigning King, 


— 
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n 


— X opinion, and that too. in a very 1 
dinate degree, would be an attempt compleatly 
extravagant, e ; g | (T6 7 1 {+3 


If this difference is ſo great a as to be cho- 
roughly ſubmitted to, even by thoſe perſons 
whoſe fituation might incline them to diſ- 
own it, much more does it influence the minds 
of the people. And if, notwithſtanding the 
value which every Engliſhman ought to put 
upon himſelf as a Man, and a free Man, there 
were any *whoſe eyes are ſo tender as to be 
dazzled by the appearance and the arms of 
a Lord, they would be totally blinded when 


they came to turn them towards Royal 
Majeſty. 95 


The only Man be” who, to thoſe a 
are unacquainted with the Government of 
England, might appear in a condition to put 
the Government in danger, would be a Man 
who, by the greatneſs of his abilities, and 
public ſervices, had acquired in a high de- 
| gree the love of the people, and obtained a 
great influence in the Hou of Com- 
mons. 
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But how great ſoever this enthuſiaſm of 
the public may be, barren applauſe is the 
only fruit which he whom they favour can 
expect from it. He can hope neither for a 
Dictatorſhip, nor a Conſulſhip, nor in general 
for any power under the ſhelter of which 
he may at once ſafely unmaſk that ambition | 
with which we might ſuppoſe him to have been | 
actuated ; or, if we ſuppoſe him to have been 
hitherto free from any, grow inſenſibly corrupt. 
The only deor which the Conſtitution leaves 
open to his ambition, of whatever kind it 
may be, is a place in the adminiſtration during 
the pleaſure of the King. If, by the conti- 
| nuance of his ſervices, and the preſervation 
of his influence, he becomes able to aim 
ſtill higher, the only door which again opens 
to him, is that of the Houſe of Lords. 
But this advance of the favourite of the 
people towards the eſtabliſhment of his great - 
neſs, is at the ſame time a great ſtep towards 
the loſs of that power which might render 
him formidable. 


In the firſt place, the people ſeeing that 
he is become much leſs dependant on their 


* 
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favour, begin, from that very moment, to 
leſſen their attachment to him. Seeing him 
moreover diſtinguiſhed by privileges which 
are the obj ect of their jealouſy, I mean their 
political jealouſy, and member of a body, 
whoſe intereſts are frequently oppoſite to 
theirs, they immediately conclude, that this 
great and new dignity cannot have been ac- 
quired but through a ſecret agreement to 
betray them. Their favourite, thus ſuddenly 
transformed, is going, they entertain no doubt, 
to adopt a conduct intirely oppoſite” to that 
which hitherto has been the cauſe of his ad- 
vancement and high reputation, and in the 
compaſs of a few hours, compleatly renounce 
thoſe principles which he has ſo long and ſo 
loudly profeſſed. In this certainly the people 
are miſtaken; but yet they would not be wron g. 
if they feared that a zeal hitherto ſo warm, 
ſo conſtant, I will even add, ſo ſincere, 
| when it concurred with his private intereſt, 
would, by being thenceforth often in oppo- 
ſition to it, be gradually much abated. 

Nor is this all; the favourite of the people 
does not even find in his new- acquired dig- 
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nity, al the increaſe of greatneſs and eclat, 
chat might at firſt be imagined. 


* Hitherto he was, it is true, only a private 
individual; but then he was the object in 
which the whole Nation intereſted themſelves ; ; 
his actions and diſcourſes were ſet forth in 
all the public prints; and he every where 
met with applauſe and acclamation. 


; All theſe tokens of public favour are, I 
know, ſometimes acquired very lightly ; but 
they never laſt long, whatever people may 
ſay, unleſs real ſervices are performed. N Now, 
the title of Benefactor of the Nation, when 
deſerved, and univerſally beſtowed, is certainly 


a very fine title, and which does nowiſe | 


$ 


require the aſſiſtance of outward pomp. to ſet 
it off. Beſides, though he was only a Mem- 
ber of the inferior body of the Legiſlature, 
we muſt obſerve, he was the firſt; and the word 


firſt is always a word of very great mo- 
ment. 


But now tha, he is made a Lord, all his KP 
neſs, which hitherto was indeterminate, be- 
comes defined. By granting him privileges eſta- 
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bliched and fixed" by known laws, that uncer- 
tainty is taken from his luſtre which is fo 
Precious in thoſe things which depend on 
imagination; and Hig TI falls, _ becauſe 
it is» aſcertained. Gatling 
| Beſides, he isa Lord; but then there are my 
veral Men who poſſeſs but ſmall abilities, and 
few eſtimable qualifications, who alſo are 
Lords“ his lot is, nevertheleſs, to fit among 
them: the law places him exactly on the ſame 
level with them; and all that is real in his 
greatneſs, is thus Joſt in a crowd of _ 
ties, hereditary. and conventional, 


And theſe are not the only loſſes which 
the favourite of the people has to ſuffer. In- 
dependantly of thoſe great changes which he 
deſcries at a diſtance, he feels around him 
alterations no leſs viſible, and ſtill more 


Seated formerly! in the Aſſembly of the Repre- 
ſeatatives of the People, his talents and continual 
| ſucceſs had ſoen raiſed him above the level of 
his fellow Members; and, carried on by the 
vivacity and warmth of the public favour, thoſe 
who might. have been tempted to ſet up as 

| | B b 
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his competitors, were reduced to filence, or 
even became his ſupporters, : 


Admitted now into an Aſſembly of perſons 
inveſted with a perpetual and hereditary title, 
he finds Men bitherto his ſuperiors, Men 
who ſee with a jealous eye the ſuperior talents 
of the homo novus ; ang who are firmly reſolved, 
5 that after having been the leading Man in the | 
. Houſe of Commons, he ſhall not "Re the 
firſt inte , 15} 246, 


#® SF % 


In a word, the Sic of the favourite of 
the people were brilliant, and even formidable; 7 
but the Conſtitution, in the very reward 
it prepares for him, makes him find a kind of 
Oſtraciſm. | His advances were ſudden, and his 
courſe rapid; he was, 36 you pleaſe, like Aa | 
torrent ready to bear down every thing. before 
it; but then this torrent is compelled, by the 
general arrangement of things, finally to throw 
Itſelf into a vaſt reſervoir, where it  mingles, 
and loſes its direction and force. 


1 know it may be ſald, that, in 1 to 55 
: avoid the fatal ſtep which is to deprive him | 
of ſo many advantages, the favourite of the 
people ought to refuſe the new dignity which 
is offered to him, and wait for more important 
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ſucceſſes from his eloquence in the Houſe of 
Commons, and his influence over the people. 


But thoſe who: give him this counſel, have 
not ſufficiently examined it. Without doubt, 
there are Men i in England, who in their pre- 
ſent purſuit of a project which they think 

eſſential to the public good, would be capable 

of refuſing for a while a place which would 


deprive their virtue of opportunities of exert- 
ing itſelf, or might more or leſs endanger 
it. But woe to him who would perſiſt in 
ſuch a refuſal, with any pernieious deſign! 


and who, in a Government where liberty is | 


eſtabliſhed on ſo ſolid and extenſive a baſis, 


would make the people believe that their fate 
depends on the perſevering virtue of a ſingle 


s. 4 


Citizen. His ambitious views, being at laſt 


diſcovered, (nor could it be long before they 
were bo) his obſtinate reſolution to move out 


of the ordinary courſe of things, would i in- 


dicate aims, on his part, o of ſuch an extra- 


ordinary nature, that all Men whatever, who 
have any regard for their Country, would 
inſtantly riſe up from all parts to oppoſe him; 


and he muſt fall, overwhelmed with ſo much 2 
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ridicule, that it would be better for him to 
fall from the Tarpeian rock. (a)) 


In fine, even though we were to ſuppoſe, 
that the new Lord might, after his exalta- 
tion, have preſerved all his intereſt with the 
people, or, what would be no leſs difficult, 
that any Lord whatever could, by dint of his 
wealth and high birth, rival the ſplendor of 
the Crown itſelf, all theſe advantages, how 
great ſoever we may ſuppoſe. them, as they 
f would not be able of themſelves to confer on 
him the leaſt executive authority, muſt for 
ever remain mere ſhowy unſubſtantial advan- 
tages. Finding all the active powers in the 
State confined in that very ſeat of power, 
which we ſuppoſe him inclined to attack, 


(a) The Reader will perhaps object, that no Man in Eng- 
land can poſſibly entertain ſuch views as thoſe I have ſuppoſed 
here: this is preciſely what I intended to prove. The eſſen- 
tial advantage of the Engliſh Government above all thoſe that 
| have been called free, and which in fact werebut apparently 

ſo, is, that no perſon in England can entertain ſo much as. 
a thought of his ever riſing to the level of the Power 

charged. with the execution of the Laws. All Men in the 

State, whatever may be their rank, wealth, or influence, are 
thoroughly convinced, that they ſhall (in reality as well as in 
name) continue for ever to be Subjects; and are thus com- 
pelled really to love, to defend, and to promote thoſe laws 
which ſecure the liberty of the Subject. This obfervation 
will be more amply inſiſted upon afterwards. 
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and there ſeeured by the moſt formidable pro- 

viſions, his influence muſt always ovaponatt 
in ineffectual words; and after having advanced 
himfelf, ag we ſuppoſe, to the very foot of che 


1 krone, Lackag... no branch of independant 
power which” he might appropriate to himſelf, 


and thus give at laſt a reality. to his ele ; 
importance, he: would: ſoon ſee it, however 
great it mine have at firſt 8 5 1 


is 


nd die e. 


God forbid, he e tus hath mean 


26 


that the people of England are ſo fatally tied 
down to inaction, by the nature of their | 


CEE 


Government, that., they. cannot, in in times of 


oppreſſion, finds means of ape Leader. 
No; Lonly, meant to y. that che laws of Eng- 


5 land open no door to thoſe accumulations of | 


ett 8 


power, which haye been the ruin of ſo many 
Republics: that they offer to the ambitious no 


poſſible means of taking advantage of the! is at 


vertence or even the gratitude, of the People, 
to make themſelves their Tyrants: and that the 


public, power, of which the King has | been made 


the excluſive depoſitary, muſt. remain unſhaken- 


in his hands, as long, as things continue to keep 
in their Tegal order, which, it may be obſerred, 


the 
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is 4 moſt ſtrong inducement to him con- 
ann 2 to n it. _ 2H 


ay fo). Them - are FN Send, in the Engliſh Hiſtory; 
Which put in a very ſtronglight this idea of the ſtability which | 
the power of a Crown can give to à State. 


The firſt is the facility with which the gteßt Duke of 

Marlborough, and bis party at home, were removed from 
their ſeveral employments. Hannibal, in circumſtances nearly 
ſimilar, had continued the war againſt the will of the Senate 

of Carthage :; Cęſar bad dane the ſame in Gaul; and-when at 

laſt his commiſſion was expreſsly required from him, he 
marched his army to Rome, and eſtabliſhed a military deſ- 
potiſm. But the Duke, though, ſurrounded, as well as thoſe 
Generals, by a victorious army, and by Allies in conjunc- 
tion with whom he had carried on ſuch a ſucceſsful war, did 
not even heſitate to deliver up his commiſſion. He knew that 

all his ſoldiers. were inſuperably prepoſſeſſed in favour: of”. 

| that Power againſt which he muſt have revolted: he knew 

| that the ſame. prepoſſeſſions were deeply rooted i in the minds 

| bol the whole Nation, and that every thing among them con- 

B curred to ſupport that ſame Power: he knew that the very 

= nature of the claims he muſt then have ſet up, would in- 

| © Hantly have made all his Officers and Captains turn them. 

| ſelves againſt him, and, in ſhort, that in an enterprize of that 

nature, the arm of the ſex he had to repaſs, was the ſmalleſt - 
of the obſtacles he would have to encounter. 

"The other event 1 ſhall mention here, is that of the Revo- 

lution of 1689. If the ſplendour and long eſtabliſhed power 
of a Crown had net beforehand prevented the people from 
accuſtoming themſelves to fix their eyes on ſome particular 

Citizens, and in general had not prevented all Men in the | 
State from attaining any conſiderable degree of power and 
greatneſs, the expulſion of James might have been followed 
by events ſimilar to thoſe Flick” took 5 at Rome after 
ene TEM IT C HA P-. 
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7. 7. _ * 2 The Executive power, 1s | 
"FU more 620 4 e when z 15 our. 2778 
j  250b 85612 avi 
\NE. other great advantage, pr Which N 

one would dot at fitſt expect, in this 
unity of the public power in England,—in 
this union, and, if I may ſo expreſs myſelf; 
in this ebacer vation, of all the bramchts of 


the Executive authority, is the We N 
it affords of reſtraining tie 2592215 28: 29090. 


In thoſe! States: where the execution of the 
laws is intruſted to ſeveral different) hands, 
and to each with different titles and prerb- 
gatives, ſuch diviſion, and the changeableneſt 
of meaſures which muſt. be the. conſequence 
of it, conſtantly. hide the true cauſe of be 
evils of the State aid in the endleſs fluctua- 
tion of things, no political principles have 
time to ſetile among the people, and public 
misfortunes happen Without ever e 
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Sometimes military Tribunes, and at others, 

ry Gentoo Whew —-—-— 
| ] way ;—fometimes 
Patricians uſurp every thing, and at others, 
thoſe who then are called Nobles (a) —ſome- . 


en the people are oppreſſed by Decemvirs, 


and at others, by Dictators. N 


Tyranny, in in ſuch States, does not always 
beat down the fences that are ſet} around it; 
but it leaps over them. When men think it 
confined to one place, it ſtarts up again in 
another it does not mock the efforts of the 
People becauſe it is invincible, but becauſe it 
is unknown —ſeized by the arm of 'a Her- 
cules, it eſcapes with the changes of a Proteus. 


But the indiviſibility of the Public power in 
d Ebgland, has conſtantly kept the views and 
efforts of the People directed to one and the 
- ſame object ; and the permanence of that Power : 


() [The capacity of being admitted to all places of public 
truſt, at laſt gained by the Plebeians, having rendered vain 
the old diſtinction between them and the Patricians, a coali- 
tion was then effected between the great Plebeians, or Com- 
moners, who got into. thoſe places, and the ancient Patri- 
cians: thence a new. Claſs of Men argſe, who, were called 

| Nebiles and Nobilitas. Theſe are the words by which Livy, 
after that period, conſtantly diſtinguiſhes thoſe Men and fa- 
milies who were at the hgad of the State. 


OF NOLAN v. — 


has alſo given à permanence aid a regularity 


to the N. Oy — taken to re- 
ſtrain it. | - £2 


4 


Conſtantly turned toward that invierit it for. : 
treſs, the Royal power, they have made it, for 


ſeven centuries, the object of their fear; ; 


with a watchful jealouſy they have conſidered - 


all its parts—they have obſerved all its out- 


lets—they have even pierced the earth to 


explore its ſecret avenues, and ſubterraneous 
works: 1 5 10 


United in er views by che greatheſs of 


the danger, they regularly formed their attacks. 
They eſtabliſhed their works, firſt at a diſtance; 
then brought them ſucceftively nearer :- and, 


in ſhort, raifed none but what ſerved afterwards 


as a foundation or ſupport to others. 


Abt Magna Charta was eſtabliſhed; forty 


ſueceſſive confirmations ſtrengthened it. The 
Act called the Petition of Right, and that 
paſſed -in the ſixteenth year of Charles the F irſt, 


afterwards followed: ſome years after, the Ha- 
 beas Corpus Act was eſtabliſhed ; and the Bill of 
Rights made at length its appearance. In fine, 


whatever the circumſtances may have been, they 
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always had, in their efforts, that ineſtimable 
advantage of knowing with certainty the general 


ſeat of the evils they had to defend them- 


ſelves againſt ; and each calamity, each par- 
ticular eruption, by its pointing out ſome 
weak place, has ever gained a new bulwark 


to liberty. 


To fay all in three words, the Executive 


power in England is formidable ; but then it 


is for ever the ſame: its reſources are vaſt, 


but their nature is at length known : it has 


been made the indiviſible and unalienable at- 
tribute of one perſon alone; but then all 


others, of whatever rank or degree, become 
really intereſted to confine it. t. (a) 


1 


— 


4 © 
— — 


(a) This laſt 22 of the . and indiviſibility 
of the Executive power, viz. the obligation it lays upon the 


greateſt Men in the State, ſincerely to unite in a common cauſe 


with the people, will be more amply diſcuſſed | hereafter, 
when a more particular compariſon between the Engliſh 


Government and the Republican form, hall be offered to 
the Reader, 
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4 eme Peculiarity —The Divif bon f the L.. 
E Native Power. 


is HE ſecond .peculiarity which England, 
as an undivided State and a free State, 
exhibits in its Conſtitution, is the diviſion of 
its Legiſlature. But, in order to make the 
reader more ſenſible of the advantages of this 
diviſion, it is neceſſary to deſire him to attend ; 
to the following conſiderations. | | 
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It is, without doubt, abſolutely neceſſary, 
for ſecuring the Conſtitution of a State, to 
reſtrain the Executive power; but it is ſtill 
more neceſſary to reſtrain the Legiſlative. b 
= What the former can only do by ſucceſſive 
| ſteps (1 mean ſubvert the laws) and through a 
longer or ſhorter train of enterprizes, the latter 


2 xc 
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does in a moment. As its will alone can give 
being to the laws, its will alone can alſo 
annihilate them: and, if I may be permitted 
the. expreſſion, the Legiſlative nen 
| Cc2 
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chan "ge the Conſtitution, : as God created 1 


— 


In order debe to inſure Aability to the 
Conſtitution of a State, it is indiſpenſably | 


_ neceſſary to reſtrain the Legiſlative authority. 


But here we muſt obſerve a difference between 


the Legiſlative and the Executive powers: : the 


latter may be confined, and even is tlie more 
cafily fo, when undivided: the Legiſlative, 
on the contrary, in order to its being re- 


| rained, mould abſolutely be divided. For, 


whatever laws it may! make for reſtraining: 
itſelf, they never can be, relatively to it, any 


thing more than ſimple reſolutions:—as-thoſe 


bars which it might ere& to ſtop, its own mo- 
tions, muſt then be within it, and reſt upon 
it, they can be no bars. In a. word, the ſame 


kind of impofſibility i 18 found, to fix the Le- 


gillative power, when it is one, which, Ar- 
chimedes objedted ie his e the 


- 


And FOG diviion of -ahen 8 0 
only renders it poſſible for it to be reſtrained; 
ſince each of thoſe. parts, into which it is 


divided, can then ſerve as a bar to the mo- 


tions of the others; but it even makes: it ta 
be actually reſtrained. If it has been divided 
into two. parts, it is probable that they wilt 

not in alt cafes: unite, either for doing, or for 


4 


parts, | the chance that no ut wilt be 
made, is thereby greatiy increaſed. 


" Nay more; as a kind of point of Ka 
will naturally take place between thoſe dif- 
ferent parts of the Legillature, they will thus 
be led to make to each other only ſuch pro- 
poſitions as will at leaſt be plauſible'; and 
all very Pre judicial changes will thus be . 
vented, as it were, before their birth. 


If the Legillative and Executive powers differ 
my greatly with re gard to the neceſſity MC - 
their being | divided in order to their being 
reſtrained, they differ no leſs with regard to 


— 


the other conſequences inn from ſuch di- . 


viſion. 


The diviſion of the rette power ne- 
ceſſarily introduces actual oppoſitions, even 
violent ones, between the different parts into 
which it has been divided; and that part 
Which in the iſſue ſucceeds to abſorb, and 


gif it has heen divided into three 
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unite in itſelf, all the athens: immediately Ge 
itſelf above the laws. But thoſe oppoſitions 
which take place, and which the public good 
requires ſhould take place, between the different 
parts of the Legiſlature, never are any thing 
more than oppoſitions between contrary opi- 
nions and intentions; all is tranſacted in 
the regions of the underſtanding; and the 
only contention that ariſes is wholly carried on 
with, thoſe inoffenſive Weapons, afſents and 


difſents, ayes and noes. 


Beſides, when one of thoſe parts of 1 * 
gillature i 18 ſo ſucceſsful as to Engage the,others. 
to adopt its propoſition, the reſult is; that a law, 
takes place which has in it a, great probability 

of being good: :—when it comes to be defeated, _ 
and ſees its propoſition fall, the worſt chat 
= can reſult from it is, that a law is not made 
at that time ; and the oſs which the State 
| ſuffers thereby, reaches no farther than the 
temporary ſetting aſide of ſome | more or lefs 
l uſeful ſpeculation. | 
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In a word, the bit of: a 1 5 of the Ex- 
ecutive power, is either a more or leſs ſpeedy 


eſtabliſhment of the right of . the Arongeſ, ox 


a continued ſtate of war: (a — that of a divi- 
fion of the Legiſlative n is s either n 
or general ee! üg Nu 


The following maxim will erefore be 
admitted. That the laws of a State may be per- 
manent, it is requiſite that the Legiſlative power 
' ſhould be divided that they may have weight, 
and continue in force, it is neceſſary that the 
Exect utive power ſhould be one. 


If the reader conceived any doubt as to the 
5 truth of the above obſervations, he need only 
| caſt his eyes on the hiſtory of the proceedings 
of the Engliſh Legiſlature down to our times, 
to find a proof of them. He would be 
ſurpriſed to ſee how little variation there has 
been in the laws of this country, eſpecially 
n the whole courſe of the laſt century, 
EL it is moſt. important to obſerve, the 


(a) Every one knows the frequent hoſtilities that took 
place between the Roman Senate and the Tribunes. In 


 $weden there have been continual contentions between the 


King and the Senate, in which they have overpowered each 
other, by turns. And in England, when the Executive 
power became double, by the King allowing the Parlia- 

ment to have a perpetual and independant exiſtence, a civil 
war immediately followed. 
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Legiſlature has been, as it were, in a e 


ſtate of action, and, no diſpaffionate Man will 


deny, has continually promoted the public good. 
Nay, if we except the Act paſſed under Wil- 
liam III. by which it had been enacted, that 


Parliaments ſhould fit no longer than three 


years, and which was repealed by a ſubſequent 
Act, under George I. which allowed them to fit | 
for ſeven years, we thall not find that any 
law, which can really be called Conſtitutional, 

and which has been enacted ſince the Neſtora- 


tion, has been changed afterwards. 


Now, if we compare ſuch a conſtancy with 
the continual ſubverſions of the legiſlations of 


ſome ancient Republics, with the imprudence 


of ſome of the laws paſſed in their aſſem- 
blies, (a) and with the till greater inconſi- 


derateneſs with which they ſometimes repealed 


the moſt falutary laws, as it were, the day 
after they had been enacted, —if we call to 


mind the extraordinary means to which the 


(a) The Athenians, among other laws, had enacted one 
to forbid applying a certain part of the public revenues to any 


other uſe, but to the — of the Theatres and SR 
Shows, CANA 


2 OF EN GLAND; 201 


Legiſlature of thoſe Republics, at times ſen- 
ſible how its very power was prejudicial to 
the State, was obliged to have recourſe, in 
order, if poſſible, to tie its own hands, (a) we 
ſhall remain convinced of the great advantages 
which attend the conſtitution of the Eoglik 
Legiſlature. (6) 

Nor has this diviſion of the Engliſh Legiſla- 
ture been attended (which is indeed a very for- 
tunate circumſtance) by any actual diviſion of 
the Nation : each conſtituent part of it poſ- 
ſeſſes ſtrength ſufficient to inſure reſpect to its 
reſolutions, yet no real diviſion has been 


— — a — * ** 


(a) In ſome ancient Republics, when the Legiſlature 
wiſhed to render a certain law permanent, and at the ſame 
time miſtruſted their own future wiſdom, they added a clauſe 
to it, which made it death to propoſe the revocation of it, 
Thoſe who afterwards thought ſuch revocation neceflary to 
the public welfare, relying on the mercy of the People, ap- 
peared in the public Aſſembly with a es about their 
necks, | 

(5) We ſhal] ſee in the ſequel, that the true cauſe of the 
equability and wiſdom of the operations of the Engliſh Le- 
giſlature, is the oppoſition that happily takes place between 
the different views and intereſts of the ſeveral bodies that 
compoſe it; a conſideration this, without which all political 
inquiries are no more than airy ſpeculations, and which is 
the only one that can lead to any uſeful practical coneluſions. 
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made of the forces of the State. Only, A 
greater proportional ſhare of all that may 


attract the reverence of the people, has been 


allotted to thoſe parts of the Legiſlature, which 
could not poſſeſs their conſidence, but in a leſs 
degree than the others; and the inequalities in 
point of real ſtrength between them, have been ; 
made-up by the magic of dignity. 


Thus the King, who alone forms one part 5 
of the Legiſlature, has on his ſide the ma- 
5 jeſty of the kingly title: the two Houſes 


are, in appearance, no more than Councils 


intirely dependant on him ; . they are bound to 


follow. his perſon ; they only meet, as it ſeems, 


to adviſe him ; and never addreſs him but in the 


moſt obewin, and report 2 manner. (a) 


6. OM P , a . 1 rY — * p — 


— — 1 


q— — p, — > 2 — 


(a). It is for want of having duly conſidered this ſubject, 


that Mr, Rouſſeau exclaims, ſomewhere, againſt thoſe who, 
when they ſpeak of the General Eſtates of France, < dare 


call the people, the third Eſtate,” At Rome, where all 
the order we mention here was inverted ;—where the faſces 


were laid down at the feet of the People ;—and where the Tri- 


bunes, whoſe function, like that of the King of England, 
was to oppoſe the eſtabliſhment of new laws, were only a 
ſubordinate kind of Magiſtracy, many diſorders followed, 


In Sweden, and in Scotland, (before the union) faults 
of another kind prevailed: in the former kingdom, for 
inſtance, an overgrown body of two thouſand Nobles fre- 


quently over-ruled both King and People. 


EL” 
e 2 
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But as the Nobles, who form the ſecond 
order of the Legiſlature, bear, both in point 
of real weight and numbers, no proportion 
to the body of the People, they have received 
as a compenſation, the advantage of perſona] 
honours, and of an hereditary title. (a) 


Beſides, the eſtabliſhed ceremonial gives to 
their Aſſembly a great pre-eminence over that 
of the Repreſentatives of the People. They 
are the upper Houſe, and theſe are the lower 
Houſe. They are in a more eſpecial manner 
conſidered as the King's Council, and it is 


in the place where they — that his 
Throne is placed, 


When the King comes to the Parliament, the : 
Commons are {ent for, and make their appear- 
ance at the bar of the Houſe of Lords. It 
is moreover before the Lords, as before their 
Judges, that the Commons bring their im- 
peachments. When, after paſſing a bill in 
their own Houſe, they ſend it to the Lords, 


(a) The Lords have, among other perſonal privileges, that 
of being free from arreſt in civil matters; they may demand 
an audience from the King; when they ſit in judgment, they 


do not give their verdict upon their oath, but upon theic 
honour, &c. 
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to deſire their concurrence, they always order 

a number of their own Members to accompany 

it; (2) whereas the Lords ſend down their 
bills to them, only by ſome of the Aſſiſtants 
of their Houſe. (5) When the nature of the 
alterations which one of. the two Houſes de- 

| ſires to make in a bill ſent to it by the other, 
renders a conference between them neceſſary, 
the Deputies of the Commons, to the Com- 

| mittee which is then formed of Members of 
both Houſes, are to remain uncovered. Laſtly, 
thoſe bills which (in which ever of the two 
Houſes they have originated) have been agreed 

to by both, muſt be depoſited in the Houſe 
of Lords, there to remain till che Royal plea- 
ſure is known. 5 


- Beſides, the Lords are Members of the Legit. 
lature by virtue of a right inherent to their per- 


» 
— —— — — ro —— ꝰ 


5 a = 


— 
5 „rr 
1 1 — 
- 2 * 0 = — 
„% k — — —ʃ— ůànu „ 
Py . 
7 


n ways : 1 - EY n 
22 . = = S 
— — 


- 
N 4 
1 
: 
i} 
r 
_ 
"| 

. Ul 

; 


'4 
b; 
bal. 
by 


— 


I ˙§1—F—.ũÄ 
* 


2 


þ . — LR — = rn Dade. -— 
Ne — mace 2 2 2 — — —— — —-— at 


(a) The Speaker of the Houſe of Lords muſt come down 
from his woolpack to receive the bills which the Members 
of the Commons bring to their Houſe, 


(b) The twelve Judges, and the Maſters of Chancery. 
There is alſo a ceremonial eftabliſhed with regard to the 
manner, and marks of reſpect, with which thoſe two of 

them, who are ſent with a bill to the Commons, are to 
deliver It, | 


9 


ao „ — 
r NS 01935 ogy er nr ITY 


; r PE IE En — ie ns — oe nite * 
— : n n * ; 


or ENGLAND. 205 


fons, and they are ſuppoſed to fit in Parliament 
on their own account, and for the ſupport of 
their own intereſts. In conſequence of this 
they have the privilege of giving their votes by 
| proxies; (a) and, when any of them diſſent from 
the reſolutions of their Houſe, they may enter 
a proteſt againſt them, containing the reaſons 
of their diſſent. In a word, this part of the 
Legiſlature, being deſtined frequently to balance 
the power of the people, what. it could not 
receive in real ſtrength, it has received in out- 
ward ſplendor and greatneſs; ſo that, when it 
cannot reſiſt by its weight, it overawes by 
its bulk. 185 
on In fine, as thoſe various prerogatives by | 
which the component parts of the Legiſlature 
are thus made to balance each other, are all 
intimately connected with the State, and flouriſh 
and fade away according to the viciſſitudes 
of public proſperity and adverſity, whatever 
particular oppoſitions may take place among 
thoſe parts, there never can ariſe any, when 


(a) The Commons have not that privilege, becauſe they | 
are themſelves proxies for the People. See Coke's Inſt, iv. 
p. 41. 3 
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the general welfare is really in queſtion. | 
And when, to reſolve the doubts that may 

ariſe in political ſpeculations of this kind, 
we caſt our eyes on the debates of the two 
Houſes for a long ſucceſſion of years, and ſee 
the nature of the laws which have been pro- 
poſed, both thoſe which have paſſed, and thoſe 
which have been rejected, as well as of the 
arguments that have been urged on both ſides, 
we ſhall remain convinced of the goodneſs of 


the principles on which the Engliſh * 
lature is formed. 
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A third Advantage peculiar | to the Engliſh | 
Government. The Power of” propoſing Laws, 
 _ in the Hands of the People. 


Third circumſtance which I propoſe to 
ſhow to be peculiar to the Engliſh 
Government, "i; the manner in which the 
offices of the three component parts of the 
Legiſlature have been divided among them, 


and regulated. 


If the Reader will be pleaſed to engen 
he will find, that in moſt of the ancient 
free States, the ſhare of the People in the 
buſineſs of Legiſlation, was to approve, or 
reject, the propoſitions which were made to 
them, and to give the final ſanction to the 
laws. The function of thoſe perſons, or in 
general thoſe Bodies, who were intruſted with 
the Executive power, was to prepare and frame 
the Laws, and then to propoſe them to the 
Reale and, in a word, 2. BY. E that 
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branch of the Legiſlative power which may be 
called the initiative, that is, the prerogative of 
putting that power in action. (a). 


This initiative, or ctclufive night of pro- 
poſing, in Legiſlative aſſemblies, excluſively 
attributed to the Magiſtrates, is indeed very 
uſeful, and perhaps even neceſlary, in States 
i of a republican form, for giving a permanence 
to the laws, as well as for preventing the 


(a) This power of previouſly conſidering and approving 
ſuch laws as were afterwards to be propounded to the People, 
was, in the firſt times of the Roman Republic, conſtantly 
exerciſed by the Senate: laws were made, Popul: juſſu, ex 
auctoritate Senats. Even in caſes of elections, the previous 
approbation, and auctoritas of the Senate, with regard to 
thoſe perſons who were offered to the ſuffrages of the People, 
was required. Tum enim non gevebat is magiſtratum qui cepe- 
rat, fi Patres auctores non erant facti. Cic. pr. Plancio, 3. 

At Venice the Senate alſo exerciſes a power of the ſame 
kind, with regard to the Grand Council, or Aſſembly of the 
Nobles. In the canton of Bern, all propoſitions muſt be 
diſcuſſed in the little Cofincil, which is compoſed of twenty- 
ſeven Members, before they are laid before the Council of 
the two hundred, in whom reſides the ſovereignty of the 

whole Canton. And in Geneva, the law is, that nothing 
<« ſhall be treated in the General Council, or Aſſembly of the 
„ Citizens, which has not been previouſly treated and ap- 
„proved in the Council of the te hundred; and that 
e nothing ſhall be treated in the 7wso hundred, which has not 
been F treated and approved in the Council of the 

« twenty-five.” 
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diſorders and ſtruggles for power, we have 


mentioned before; but upon examination we 


ſhall find this expedient attended with incon- 
veniences no leſs than the evils it is meant 


to remedy. 


Thoſe Magiſtrates, or Bodies, at firſt indeed 
apply frequently to the Legiſlature for obtain- 
ing ſuch branches of power as they dare not 


of themſelves aſſume, or for removing ſuch 
obſtacles to their growing authority as they 


do not yet think it ſafe for them peremptorily 
to ſet aſide. But when their authority has 


at laſt gained a ſufficient. degree of extent 


and ſtability, as farther manifeſtations of 
the will of the Legiſlative power could 


then only create obſtructions to the exerciſe 


of it, they begin to conſider this Legiſlative 


power as an enemy whom they muſt take 
great care never to rouſe. They conſequently 


convene the Aſſembly as ſeldom as they can. 


When they do it, they carefully avoid pro- 

poſing any thing favourable to public liberty. 

Soon they even intirely ceaſe to convene the 

Aſſembly at all; and the People, after thus 

lefing the power of { legally aſſerting their 
= 


| 
| 
| 
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rights, are expoſed to that which is the 


higheſt degree of political ruin, the loſs of 


even the remembrance of them, unleſs ſome 


indirect means are found, by which they 
may from time to time give life to their 


dormant privileges: means which may be 
found, and ſucceed pretty well in ſmall States, 


where proviſions can more eaſily be made to 


anſwer their intended ends; but in States of 
any conſiderable extent, have always been 


found, in the event, to give riſe to diſorders 
of the Catia kind with thoſe which were at firſt | 
intended to be prevented. 


But as the capital principle of the Engliſh 


Conſtitution totally differs from that which 


forms the baſis of Republican Govern- 


ments, ſo is it capable of procuring to the 
people advantages that are found unattain- 


able in the Hatter. It is the people in Eng- 
land, or at leaſt thoſe who repreſent them, 
who poſſeſs the initiative in Legiſlation; that 
is to ſay, who perform the office of framing 


laws and propoſing them. And among the 


many circumſtances in the Engliſh Govern- 


FARE ment, which would appear intirely new to the 


Politicians of antiquity, that of ſeeing the perſon 
intruſted with the Executive power bear that 
ſhare in Legiſlation which they looked upon 
a8 being neceſſarily the lot of the people,” and 
the people that which they thought the -in« 
diſpenſable office of its Magiſtrates, would. not 
certainly be the leaſt ſubject of their _ 
F 


15 foreſee that it will be objected, that 
the King of England, having the power of 
diſſolving, and even of not calling Parlia- 
ments, thus enjoys a prerogative which in fact 
is the ſame as that which I have Juſt dow 
repreſented as being ſo dangerous. 


To this I anſwer, that all circumſtances ought 
to be combined together. Doubtleſs, if the 
Crown had been under no kind of dependance 
whatever on the people, it would long ſince 
have exempted itſelf from calling their Repre- 
ſentatives together; and that Aſſembly, like 
che National Aſſemblies of ſeveral other King- 

doms, would now have no exiſtence but in 
Hiſtory. : 0 12 


But, as we have ſeen 1 the neceſlities 
of the State, and the wants of the Sovereign 
Be 2 
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himſelf, put him under a neceſſity of having 


frequently recourſe to his Parliament; and 
then the difference may be ſeen between the 
prerogative of not calling an Aſſembly, when 


powerful cauſes nevertheleſs render ſuch 
meaſure neceſſary, and the excluſive right, 
when an NOR is convened, of propoſing Wow | 


to it. 


In the latter caſe, though a Prince, let us 
even ſuppoſe, in order to ſave appearances, 


might condeſcend to mention any thing be- 
ſides his own wants, it would be at moſt 
to propoſe the ſacrifice of ſome branch of his 


prerogative upon which he ſet no value, or to 
reform ſuch abuſes as his inclination did not 


lead him to imitate ; but he would be very 
careful of touching any points which might 


materially affect his authority. 55 
Beſides, as all his conceſſions would be 


made, or appear to be made, of his own 


motion, and would in ſome meaſure ſeem to 


ſpring from the activity of his zeal for the 
public welfare, all that he might offer, though 


in fact ever ſo inconſiderable, would be repre- | 


fented by him as grants of the moſt important 
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nature, uml for Which he would expect the ut- 
moſt gratitude. Laſtly, it would alſo be his 


province to lay reſtrictions and exceptions to 
laws thus propoſed by him; it would alſo be 
he who would provide the words to expreſs 


them, and it would not be reaſonable to ex- 
pect that he would give himſelf any great 


trouble to avoid all ambiguity. (a) 


But the Pali of England i is not, as 


we faid before, bound down to wait paſſively 


and in filence for ſuch laws as the Executive 
power may condeſcend to propoſe to them. 
At the opening of every Seſſion, they of 


themſelves take into their hands the great 
book of the State ; they open all the pages 


of it, and EXAMINE ak ar ticle. 


| (a) In the beginning of the exiſtence of the Houſe of 


Commons, . bills were preſented to the King under the form 


of Petitions. Thoſe to which the King aſſented, were re- 
giſtered among the rolls of Parliament, with his anſwer to 


them; and at the end of each Parliament, the Judges formed 
them into Statutes. Several abuſes having crept into that 


method of proceeding, it was ordained, that the Judges 
ſhould in future make the Statute before the end of every 
_ Seffion. Laſtly, as even that became, in proceſs of time, 
inſufficient, the preſent method of ſraming bills was eſta- 
bliſhed ; that is to ſay, both Houſes now frame the Statutes 
in the very form and words in which they are to ſtand when 
they have received the Royal aſſent. 


| 
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When they have diſcovered abuſes, they 


proceed to inquire into their cauſes :—when 


theſe abuſes ariſe from an open diſregard of the 
laws, they endeavour to ſtrengthen them ; when 


they proceed from the inſufficiency of the 
laws, they remedy: the evil by additional pros 


viſions. (a) 


; 


* a a 


(a) No popular Aﬀembly ever enjoyed the privilege of 
ſtarting, canvaſſing, and propoſing new matter to ſuch a 
degree as the Engliſh Commons. In France, when their 
General Eſtates were allowed to fit, their remonſtrances were 


little regarded, and the particular Eſtates of the Provinces 


dare now hardly preſent any. In Sweden, the power of 


propoſing new ſubjects was lately lodged in an Aſſembly, 
called the Secret Committee, compoſed of Nobles, and a few 
of the Clergy; and is now poſſeſſed by the King. In 


Scotland, until the Union, all propoſitions laid before the 
Parliament, were made by the petſons called the Lords of the 


Articles. With regard to Ireland, all bills muſt be prepared 


by the. King i in his Privy Council, and are to be laid before 


their 3 by the Lord Lieutenant, for their aſſent or 
diſſent: only, they are allowed to diſcuſs, among them, 


what they call heads of a bill, which the Lord Lieutenant is 
afterwards deſired to tranſmit to the King, who ſelects out of 


them what clauſcs he thinks proper, or ſets the whole aſide ; 
and is not expected to give, at any time, any preciſe anſwer 


to them. And in republican Governments, Magiſtrates 
never are at reſt till they have intirely ſecured to themſelves 


the important privilege of propoſing ; nor does this follow 


merely from their ambition; it is alſo a conſequence of the 
ſituation they are in, from the principles of that mode of : 


; Government. 
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Nor do they proceed with leſs regularity 
and freedom, in regard to that important ob- 
ject, ſubſidies. They are to be the ſole judges 
of the quantity of them, as well as of the ways 
and means of raiſing them; and they need not 
come to any reſolution, with regard to them, 
till they ſee the ſafety of the Subject com- 
pleatly provided for. In a word, the making 
of laws is not, in ſuch an arrangement of 
things, a gratuitous contract, and in which 
the people are to take what is given them, 
and as it is given them —it is a contract in 
which they buy and pay, and 1n which they 
themſelves ſettle the different conditions, and 
furniſh the words to expreſs them. 


The Engliſh Parliament have given a ail 
greater extent to their advantages on ſo im- 
portant a ſubject. They have not only 
ſecured to themſelves a right of propoſing 
laws and remedies, , but they have alſo 
prevailed: on the Executive power to re- 
nounce all claim to do the ſame. It is even 
a conſtant. rule, that neither the King, nor 
his Privy Council, can make any amendments 


to the bills preferred by the two Houſes 3 
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but the King is merely to accept or reject 
them : a proviſion this, which, if we pay a 
little attention to the ſubje&, we ſhall find to 
have been alſo neceſſary for compleatly ſecuring 
the freedom and 2 of their delibera- 


tions. (a) 

1 confeſs indeed, that it ſeems very natural, 
in the modelling of a State, to intruſt this 
very important office of framing laws, to 
thoſe perſons who may be ſuppoſed to have 
before acquired experience and wiſdom in the 
ta) The King indeed at times ſends meſſages to either 
Houſe; and nobody, I think, can wiſh that no means of 
intercourſe ſhould exiſt between him and his Parliament : but 
thoſe meſſages are always expreſſed in very general words ; 
they are only made to deſire the Houſe to take certain ſubjects 
into their conſideration; 3 no particular articles or clauſes 
are expreſſed; the Commons are not to declare, at any ſettled 
time, any ſolemn acceptation or rejection of the propoſition : 
made by the King; and, in ſhort, the Houſe follows the 

ſame mode of procceding, with reſpect to ſuch meſſages, as 
they uſually do with regard to petitions preſented by private 
individuals, Some Member makes a motion upon the ſub- 
ject expreſſed in the King's meſſage ; a bill is framed in the 

uſual way; it may be dropt at every ſtage of it; and it never | 
is the propoſal of the Crown, but the KORS of ſome of 


their own Members, which the . Houſe diſcuſs, and finally 
accept or reject. 
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management of public affairs. But events 


have unfortunately «demonſtrated, that public 


employments, and power, improve the under= 
ſtanding of Men in a leſs degree than they 
pervert their views; and it has been found 
in the iſſue, that the effect of a regulation; 


which, at firſt ſight, ſeems ſo perfectly con- 
nce, is. to confine the Peo- 


ſonant with prud 


ple to at a mere paſſive and. defenſive part 
in Legiſlation, and, to deliver them up to the 


continual enterpriſes of thoſe who, at the 


ſame time that they are under the greateſt 
temptations to deceive them, poſſeſs the moſt 
powerful means of doing it. 


If we caſt our eyes on the Hiftory of "RY 
ancient Governments, in thoſe times when 
the perſons intruſted with the Executive power 
were Rill in a ſtate of dependance on the 


Legiſſature, and conſequently frequently obliged 


to have recourſe. to it, we ſhall ſee almoſt 
continual inſtances of ſelfifh and inſidious laws 


propoſed by them. to the Adlemblies of the 


; 7 % 
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And thoſs: Men; in 'whoſs thorn the law 
had at firſt placed ſo much confidence, be⸗ 
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came, in the iſſue, ſo loſt to all ſenſe of 


ſhame and duty, that when arguments were 
found to be no longer ſufficient, they had 
recourſe - to force; the legiſlative Aſſemblies 
became ſo. many fields of battle, and their 
power, à. real calamity. 


I know very well, however, chat chere are 
other important circumſtances beſides thoſe 


* have juſt mentioned, Which would prevent 
diſorders of this kind from taking place in Eng- 
land. (a) But, on the other hand, let us call 


to mind, that the perſon who is inveſted with 


the Executive authority, unites in himſelf the 
whole public majeſty and power. Let us 


repreſent to-ourſelves the great and ſole Magi- 
ſtrate | of the Nation, - preſſin 8 the acceptance 
a vehemence ſuited to the uſual importance 
of his deſigns, with the warmth of Monar- 
chical pride, which muſt meet with no refuſal; 


. 8 „„ x oath « 4 
Ss r "os 


(a) I particularly mean here, the circumſtance of the Peo+ 


ple having intirely delegated their power to Repreſentatives : 


the tonſequences of which Inſtitution will be diſcuſſed in the 


next Chapter. 
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and. exerting for that purpoſe” all his immenſe 
denen. 9 8 75 S eee e eee 


144 


It was therefore a matter of indiſpenſable | 


— "that" things ſhould be ſettled in Eng- 
land in the matiner- that they are. As the 
moving ſprings of the Executive power are} 


in the hands of the King, a kind of ſacred 


depoſitum, ſo are thoſe of the Legiſlative 


power in the hands of the two Houſes : the 


King muſt. abſtain from touching them, in the 
ſame manner as all the ſubjects of the kings 
dom are bound religiouſly to ſubmit to his pre- 


rogatives: when he ſits in Parliament, he has 
left, we may ſay, his executive power without 
doors, and can only aſſent or diſſent. If the 


Crown. had been allowed to take an active | 


part. in the buſineſs of .making laws, it would 
ſoon have rendered uſeleſs the other branches 
of the Lagillates, 


__ 
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i 8 80 an. og 156 . Whether it 
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People, as they do not expreſsly enact them, 


Author of the Social Contra carries this opi- 


£c 


6 i al "CHAP. v. 


. e be an Advantage 0 public Liberty 
- that the Laws. , ſhould. be enacted oy the 
Votes . 150 Krabi, at large, L ct 111 eg 


5 Ur, it — be ids. whatever may be 
D the wiſdom of the En lim Laws, how 
great ſoever their precautions may be, with 
regard to the fafety of the individual, the 5 


ww wes 


cannot be looked upon as a free People. WO, 


AVIS 


Ra — 77 


nion even farther : : he aſſerts, that, 40 though 
* the people of England think they are free, 
« they are much miſtaken ; they are ſo only 
% during the election of Members of Par- 
cc liament: as ſoon as theſe are elected, the 
People are llaves they are e nothing. 7 on 


oy 


LY 4 


(a) See Mr. Roufleau's Social Contract, chap, xv. 
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Before 1 anſwer This objection, I ſhall ob- 
ſerve, that the word Liberty is one of thoſe 
which have been moſt 6 or miſ- 

applied. „N ane eee 


Thus, at Rome, where ter claſs of Citi. 
zens who were really the Maſters of the 
State, were ſenſible that 4 lawfut'y regular au- 
thority, once truſted to a ſingle Ruler, would 
put an end to their tyranny, they taught the 
People to believe, that, provided thoſe who 
exerciſed a military power over them, and 
overwhelmed them with inſults and miſery, 
went by the names of Confules, Dittatores, 
| Patricii, Nobile, in a word, by any other ap- 
pellation than the horrid one of Rex, they were 
free; and that ſuch 4 valuable ſituation muſt 
be preſerved at the price of every calamity. 


tas! | 
In the ſame manner, certain Writers of the 


preſent age, miſled by their inconſiderate admi- 
ration of the Governments of ancient times, and 
perhaps alſo by their deſire of preſenting ſtris 
king contraſts to what they call the degenerate 
manners of our modern times, have cried up 
the governments of Sparta and Rome, as 
the only ones fit for us to imitate. In 
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their opinions, the only proper employment of 4 
free Citizen, is, to be either inceſſantly aſſembled 
in the forum, or preparing for war. — To be va- 
Fant, inured to hardſhips, inflamed with an ardent 
hve of one's Country, which js, after all, nothing 
more than an ardent deſire of injuring all 
Mankind for the ſake of the Society of which 


we are Members, and with an ardent, love 


. 


of glory, which is likewiſe nothing : more 
than an ardent deſire of committing laughter 


e 


| . L in order to make afterwards Aa boaſt 9 it, 

. | have appeared to thoſe writers to be che only 
| ſocial qualifications worthy of our efteem, and 
| | of the encouragement of law-: givers. (@). And y 
13 while, in order to ſupport ſuch opinions, they 


have uſed a profuſion of exaggerated expreſſions : 
without any diſtinct meaning, and perpetually i 
repeated, but without defining them, the words 1 
daſtardlineſs, corruption, greatneſs of foul, and 
virtue, they never once thought of telling us the 
only thing that was worth our knowing, which 
is, whether Men were a i under thoſe 2 


— — — | — 


e have uſed the above enpre Mons in the ſame ſenſe in 
which they were uſed in the ancient Commonwealths, and 
they ſtill- are by moſt of the Writers who deſcribe their is 

Governinents, *  - S* oe 
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Condiments which [they fo much exhoried = 
| SIP | * 


us to imitate.” 


And while they. thus po ty * 


only rational deſign of civil ſocieties, they 
miſtook no leſs the true end of the particular 
inſtitutions by which they were to be re- 


gulated. They were ſatisfied when they faw 


the few who really governed every thin gin 


| the State, at times perform the illuſory cere- 
mony of aſſembling the body of the People, 
that they might appear 0 conſult them: and 


the mere giving of votes, under any diſad- 
vantage in the manner of giving them, and 
how much ſoever the law might be after- 
wards neglected that was thus pretended to 
have been made in common „has appeared to 


them to be Liberty. 
But thoſe Writers are in the right; ; 


Man who contributes by his vote to mY 7 
paſſing of a law, has himſelf made the law; 
in obeying it, he obeys himſelf ; he there- 
fore is free. A play on words, and no- 
thing more. The individual who has 'voted 
in a popular legiſlative Aſſembly, has not | 
nd the law that has paſted in it; he has 
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only contributed, - or ſeemed to contribute, 
towards enacting it, for his thouſandth, or even 
{ ten thouſandth, ſhare : he has had no oppor- 
If g tunity of making his objections to the pro- 


poſed law, or of canvaſſing it, or of propoſing 
reſtrictions to it; and he has only been al- 
lowed to expreſs his aſſent or diſſent. When 

a law. paſſes agreeably to his vote, it is 
1 not as a conſequence of this his vote that 
= his will happens to take place; ; it is becauſe 
2 number of other Men have accidentally 
thrown themſelves on the fame fide with 
him :—when a law contrary to his intentions 
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f is enacted, he muſt nevertheleſs ſubmit 
| This 1s not all; for though we ſhould 


; ſuppoſe, that to give a vote is the eſſential con- 
ſtituent of liberty, yet ſuch liberty. could only 
be faid to laſt for a fingle moment, after which 
it becomes neceſſary to truſt intirely to, the 
diſcretion of other perſons, that is, according 
t this doctrine, to be no longer | free. It be- 
comes neceſſary, for inſtance, for the Citizen 
| | who has given his vote, to rely on the honeſty 
of thoſe who collect the ſuffrages: and more 
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than once have falſe declarations been made 
of them. i "Y Fee "JRYTT”. 2098 


The Citizen muſt alſo truſt to other per- 
ſons for the execution of thoſe things which 


have been reſolved upon in common; and 


when the Aſſembly ſhall have ſeparated, and 
he finds himſelf alone, in the preſence 
of the Men Who are inveſted with the pub- 


lic power, of the Conſuls, for inſtance, or of 


the Dictator, he will have but little ſecurity 


for the continuance of his liberty, if he has 


 ohly- that of having contributed by his ſuf- 


frage towards enacting a law Which * are 


determined to neglect. Tofu oi 


What then is Liberty? Liberty, 1 would 
anſwer, as far as it 18 poſſible for it to exiſt 


in a Society of Beings whoſe intereſts are 


almoſt perpetually oppoſed to eich other, 
conſiſts in this, that every Man, while he re- 
ſpects the perſons of others, and allows them 


be certain himſelf Jikewiſe to enjoy the pro- 
duce of his on induſtry; and that his per- 
ſon be alſo ſecure. But to contribute by 
7 one's ſuffrage to produce thoſe e to 
re >: off 20 g ren 
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the Community, — to have a ſhare in eſtabliſh- 
1 that 888 that 8 mann of 
loſt as it were in 8 the prob 18 1 pro- 
tected, —to lay. down the rules to be obſerved 
by thoſe who, being inveſted with a conſi- 
derable power, are charged with the defence 
of individuals, —and to provide, that they never 
ſhould tranſgreſs them, —theſe are functions, 
are acts, Of Government, but by no means 
conſtituent parts of Liberty. 


| To. expreſs the whole in two wands « Ho 
concur by one's ſuffrage in enacting laws, is to 
enjoy a ſhare, whatever it may be, of Power. 
To. live in. a ſtate where the laws are equal 


for all, and ſure to be executed, (whatever are 
*. means 5 which theſe advantages are 


VWs + we 194 © 


o * + 


* is not clans: elf, b but tay a means of 
procuring: it; and a means which may degene- 
rate into mere form: we grant alſo, that it is 
poffible that other expedients might be found 
for that purpoſe, and that, for a Man to decide 
that a State with whoſe Government and interior 
Adminiſtration he is unacquainted, is a State in 
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which the People are faves, are nothing, merely 
becauſe the Comitia of ancient Rome are no 
longer to be met with in it, is indeed a 
very precipitate deciſion. But ſtill we muſb 
continue to think that liberty would be much 
more compleat, if the People at large were 
expreſsly called upon to give their opinion 


concerning the particular proviſions by which 
it is to be ſecured; and that the Engliſh 
laws, for inſtance, if they were made by the 


ſuffrages of all, would be wiſer, more equit- 
: able, and aboye all, more likely to be executed, 
To this objection, as it is, at leaſt, ſpecious, 
1 ſhall endeavour to give an anſwer. 15 


If, in the firſt formation of a civil Society, FR | 


only care to be taken was that of eſtabliſhing, 
ance for all, what every individual owes to 
others, and to the State—if thoſe who are 


intruſted to procure the execution of theſe 


things, had neither any ambition, nor any other 
private paſſions, which ſuch an employment 
might put in motion, and furniſh the means of 
gratifying ; in a word, if, looking upon their 
function as a mere taſk of duty, they never 
were tempted to deviate from the intention! 
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of thoſe who appointed them; I confeſs, that 


in ſuch a caſe, there might be no inconve- 
nience that every individual ſhould be invited 
to have a ſmall ſhare in the government of 


the community of which he is a member : 
or rather, I ought to ſay, that in ſuch a 


Society, and -among ſuch Beings, there would 


be no occaſion for any Government at all. 


But experience teaches us, that many more 
precautions, indeed, are neceſſary to oblige 
Men to be juſt towards each other ; nay, the 


very firſt expedients that may be expected to 
conduce to ſuch an end, ſupply the moſt 
fruitful ſource of the evils which are propoſed 


to be prevented. Thoſe laws which were to 
be equal for all, are ſoon warped to the pri- 
vate convenience of thoſe who have been made 
the adminiſtrators of them :—inſtituted at firſt 


for the protection of all, they ſoon are made 


only to defend the uſurpations | of a few; 
and the People continuing to reſpect them, 


while thoſe, to the guardianſhip of whom 
they were intruſted, make little account of 


them, they at length have no other effect 
but that of ſupplying the want of real ſtrength, 
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in thoſe few who contrive to place themſelves 
at the head of the community, and of rendering 
regular and free from danger the tyranny of 


the ſmaller number over the greater. 


To remedy, therefore, evils which thus have 


a tendency to reſult from the very nature of 


things, — to oblige thoſe who are in a manner 
the Maſters of the law, to conform themſelves 
to it, to render ineffectual the ſilent, powerful, 
and ever active conſpiracy of thoſe who govern; 
requires a degree of knowledge, and a ſpirit 


of perſeverance, which mult not be expected 
from the multitude. 


The greateſt part of thoſe who 4 this 
multitude, taken up with the care of pro- 
viding for their ſubſiſtance, have neither ſuffi- 
cient leiſure, nor even, in conſequence of 
their imperfect education, the degree of in- 


formation requiſite, for functions of this kind. 
Nature, beſides, who is ſparing of her gifts, 
has beſtowed upon only a few Men an under- 
ſtanding capable of the complicated reſearches 
of Legiſlation; and, as a fick Man truſts 
to his Phyſician, and a Client to his Lawyer, 
ſo the greateſt number of the Citizens muſt 
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truſt to thoſe who have more abilities than 


| themſelves for the execution of things which, 


at the ſame time that they ſo materially 
concern them, require ſo many - qualifications 


to perform them with any degree of ſuffi- 


ciency. 
To theſe conſiderations, of themſelves ſo 


material, another muſt be added, which is, 
if poſſible, of ſtill more weight. This i is, that 


the multitude, in conſequence of their very 
being a multitude, are incapable of coming 
to any mature reſolution, 


Thoſe who compoſe a popular Aſſembly, are 
not actuated, in the courſe of their delibera- 
tions, by any clear and preciſe view of any 
preſent and perſonal intereſt. As they ſee 
themſelves loſt, as it were, in the croud of thoſe 


who are called upon to exerciſe the ſame. 


function with themſelves, —as they know that 
their particular votes will make no change in 


the public reſolution, and that, to whatever 


ſide they may incline, the general reſult will 


nevertheleſs be the ſame, they do not under- 
take to inquire how far the things propoſed 
to them agree with the whole of the laws 


already in being, or with the preſent circum- 
ſtances of the State, becauſe Men will not 
enter upon a laborious taſk, when they know . 
that it will not anſwer any purpoſe. 


It is, koweier, with diſpoſitions of this 
kind, and each relying on all, that the Aſſem- 
bly forms itſelf. But as very few among 
them have previouſly conſidered the ſubjects 
on which they are called to determine, very 
few of them carry along with them any 
opinion, or inclination, or at leaſt any in- 
clination of their own, and to which they 
are reſolved to adhere. As however it is ne- 
ceſſary at laſt to come to ſome reſolution, 
the major part of them are determined by 
reaſons which they would bluſh to admit of 
on much leſs ſerious occaſions. An. unuſual 
ſpectacle, a change of the ordinary place of the 
Aſſembly, a commotion, a rumour, are, amidſt 
the general indeciſion, the /u efficiens ratio of 
the determination of the greateſt part ; (9). and : 


— 8 — _—_— 


— 


(a) Every one knows of how much importance it was in 
the Roman commonwealth to aſſemble the People, rather in 
one place than another. In order to change intirely the na- 
ture of their reſolutions, it was often ſufficient to hide from 
them, or it them ſee, the Capitol, 
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from the aſſemblage of thoſe ſeparate wills thus 
formed haſtily and without reflection, a gene- 
ral will reſults, which is alſo void of re- 
fleckion. ns 


If, amidſt theſe AB, the Aſſembly 
were left to themſelves, and no 9 had an 
intereſt to lead them into error, the evil, 
though very great, would not, however, be 
extreme; becauſe ſuch an aſſembly, never 
being called but to determine upon an affir- 
mative or a negative, that is, never having 
but two caſes to chooſe between, there 
would be an equal chance for their chu- 
ſing either; and it might be hoped, that 


at every other turn bee would take the en 7 
hide. | 


But the afloelation of thoſe a ſhare either 
in the exerciſe of the public Power, or in its 
advantages, do not thus allow themſelves to ſit 
down in ination. They wake, while the Peo- 
ple ſleep. Intirely taken up with the thoughts 
of their own power, they live but to increaſe 
it. Deeply verſed in the management of 
public buſineſs, they ſee at once all the poſ- 
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fible conſequences of meaſures. And as they 
have the excluſive diſpoſal of the ſprings of 
Government, they give riſe, at their pleaſure, 
to every incident that may influence the minds 
of a multitude who are not on their guard, 
and who wait for ſome event that may 


finally determine them. 


It is they who convene the Aſſembly, and 
Ae it; it is they who propoſe to it, and 
harangue it. Ever active in turning to their 

advantage every circumſtance that happens, 
they equally avail themſelves of the tractable- | 
neſs of the People, during public calamities, 
and its heedleſſneſs, in times of proſperity. 
When things take a different turn from what 
they expected, they diſmiſs the Aſſembly. By 
preſenting to it many propoſitions at once, and 
which are ta be approved in the lump, they 
hide what is deſtined to promote their pri- 


vate views, or give a colour to it by joining 


it with things which they know will take 


hold of the minds of tae People. (a) Ey pre- 


(2) It was thus the Senate, at Rome, attributed to itſelf 
the power of laying taxes. They promiſed, in the time 
af the war againſt the Veientes, to give a pay to ſuch 


II i, 
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ſenting, in their ſpeeches, arguments and facts 
which Men have no time to examine, they lead 
the people into groſs, and yet deciſive errors; 
and the common- places of rhetoric, ſupported 
by their perſonal influence, ever enable them 
to, draw to their fide the majority of votes. 


On the other hand, the few, (for there 
has, after all, ſome) aha. having medi tated 
on the propoſed ſubject, ſee the conſequences 
of the decifive ſtep which. is juſt going to 
be taken, being loſt in the croud, cannot 
make their feeble voices to be heard d in the 
midſt of the univerſal noiſe and confuſion. 
They haye it no more in their power to ſtop 
the general motion, than a Man in the midſt 
of an army on a march, has it in his power 


to avoid marching. In the mean time, the 
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Citizens as would inliſt; and to that end Wy eſtabliſh a 
tribute, The people, ſolely taken up with the idea of not 
going to warat their own expence, were tranſported with ſo 
much joy, that they crowded at the door of the Senate, and 
laying hold of the hands of the Senators, called them their 
Fathers. Nihil unguam acceptum d plebe tanta gaudio traditur: 
concurfum_ itague ad Curiam eſſe, prebenſataſque exeuntium 
manus, Patres vere e, Ne. Bee Tit. Liv. L. ir. yo 
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People give their ſuffrages; a majority appears in 
favour of the propoſal; it is finally proclaimed 


as the general will of all; and it is at bottom 


nothing more than the effect of the artifices of 
a few deſigning Men who are exulting among 
5 themſelves. W 


(a) I might confirm all theſe things by numberleſs in- 


ſtances from ancient Hiſtory; but, if I am allowed, in this 


caſe, to draw examples from my own Country, & celebrare 


 domeſiica fucta, I hall relate facts which will be no leſs to the 


purpoſe. In Geneva, in the year-1707, a law was enacted, 


that a General Aſſembly of the People ſhould be held every 
five years, to treat of the affairs of the Republic ; but the 
* Magiſtrates, who dreaded theſe Aſſemblies, ſoon obtained 
from the Citizens themſelves the repeal of the law z and 


the firſt reſolution of the People, in the firſt of thoſe periodi- 


cal Aﬀemblies (in the year 1712) was to aboliſh them for 
ever. The profound ſecrecy with which the Magiſtrates 


prepared their propoſal to the Citizens on that juhject, and 


the ſudden manner in which the latter, when affembled, 
were acquainted with it. and made to give their votes upon 


it, have indeed accounted but imperfectly for this ſtrange 
determination of the People; and the conſternation which 


ſeized the whole Aſſembly, when the reſult of the ſuffrages 
was proclaimed, has confirmed many in the opinion, that 


ſome unfair means had been uſed. The whole tranſaction 
has been kept ſecret to this day; but the common opinion on 
this ſubject, which has been adopted by Mr. Rouflcau in his 
Leltres de la Montagne, is this: the Magiſtrates, it is ſaid, 
had privately inſtructed the Secretaries in whoſe eqrs 
the Citizens were to whiſper their ſuffrages: when a Citi- 
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In a word, thoſe who are acquainted with 
Republican Governments, and in general, who 
know the manner in which affairs are tranſ- 
acted in numerous Aſſemblies, will not ſcru- | 
ple to affirm, that the few who are united _ 
together, who take an active part in public 


* — 


zen ſaid, approbation, he was underſtood to approve the pro- 
poſal of the Magiſtrates; when he ſaid, rejection, he was 
underſtood to reject the e Aſſemblies, 

In the year 1738, the Citizens enacted at once into laws 
a ſmall Code of forty-four Articles, by one ſingle line of 
which they bound themſelves for ever to ele& the four 
Syndics (the Chiefs of the Council of the twenty-five) out of 
the ſame Council, whereas they were before free in their 
choice, They at that time ſuffered alfo the word approved 
to be ſlipped into the law mentioned in the Note (a) p. 208, 
which was tranſcribed from a former Code; the conſequence 


of which was to render the Magiſtrates the abſolute maſters 


of the Legiſlature, 

The Citizens had thus been ſycceflively ſtripped of all 
their political rights, and had little more Jeft to them than 
the pleaſure of being called a Sovereign Aſſembly, when they 
met (which idea, it muſt be confeſſed, preſerved among them 
a ſpirit of reſiſtance which it would have been dangerous for 
the Magiſtrates to provoke too far) and the power of at 
leaſt refuſing to elect the four Syndics. Upon this privilege 
the Citizens have, a few years ago, made their laſt ſtand : 
and a ſingular conjunction of circumſtances having hap- 
pened at the ſame time, to raiſe and preſerve among them, 
during three years, an uncommon ſpirit of union and perſeve- 
rance, they have in the iſſue ſucceeded in a great meaſure to 
repair the injuries which they had been made to do to them- 


ſelves for theſe laſt two hundred years and more, 
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affairs, and whoſe ſtation makes them con- 
ſpicuous, have ſuch an advantage over "the 
many who turn their eyes towards them, and 
are without union among themſelves, that, 
even with a middling degree of ſkill, they | 
can at all times direct, at their pleaſure, - 
the general reſolutions that, as x conſe- 
quence of the very nature of things, there 
is no propoſal, however abſurd, to which 
1 numerous aſſembly of Men may nag he 
brought to aſſent ;—and tat laws would be 
| wiſer, and more likely to procute the advin- 
tage of all, ff they were to be made by draw- 
ing lots, or caſting dice, than 4 the e 
of a multitude, | 
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| Advantages that accrue to the People from 


3 Repreſentatives. 


ow then ſhall the People remedy ho 
diſadvantages that neceſſarily attend their 


ſituation? How ſhall they reſiſt the phalanx 


of thoſe who have engroſſed. to themſelves 


all the honours, dignities, and power, i in the ; 


State ? | 


It will be by employing "0 their 3 
the ſame means with which their adverſaries 55 
carry on their attacks. —It will be by uſing the 
ſame weapons as they do, the ſame order, the 


ſame kind of diſcipline, 


They are a ſmall number, and conſequently 


cafily united ;—a ſmall number muſt therefore 
be oppoſed to them, that a like union may 


alſo be obtained. It is becauſe they are a 
ſmall} number that they can deliberate on every 
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occurrence, and never come to any reſolu- 
tions but ſuch as are maturely weighed 
it is becauſe they are few that they can have 


forms which continually ſerve them for ge- 
neral ſtandards to reſort to, approved maxims 
to which they invariably adhere, and plans 


which they never loſe ſight of. Here there- 


fore, I repeat it, oppoſe to them a ſmall 


number, and you will obtain the like ad- 
vantages. 


Beſides, thoſe who govern, as a farther con- 


ſequence of their being few, have a more 


conſiderable ſhare, conſequently feel a deeper 
concern, in the ſucceſs, whatever it may be, 
of their enterprizes. As they uſually profeſs 
2 contempt for their adverſaries, and are at 
all times acting an offenſive part againſt them, 
they impoſe on themſelves an obligation of 
conquering. They, in ſhort, who are all 


alive from the moſt powerful incentives, and 


aim at gaining new advantages, have to do 


with a multitude, who, wanting only to pre- 


ſerye what they already poſſeſs, are unavoida- 
bly liable to long intervals of inactivity and 


ſupineneſs. But the People, by appointing 


Repreſentatives, immediately gain to their 
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cauſe that advantageous activity which 8 they 
before ſtood in need of to put them on a 


par with their adverſaries; and thoſe paſſions 
are excited in their defenders, by which they 
themſelves cannot poſſibly be actuated. 


Excluſively che rged with the care of pub- 


lic liberty, the Repreſentatives of the Peo- 


ple will be animated by a ſenſe of the great- 


neſs of the concerns with which they are 


intruſted. Diſtinguiſhed from the bulk of the 


Nation, and forming among themſelves a ſe- 


parate Aſſembly, they will aſſert the rights of 


which they have ben made the Guardians, 
with all that warmth Which the efprit de corps 


is uſed to inſpire. (a) Placed on an elevated 


theatre, they will endeavour to render them- 


ſelves ſtill more conſpicuous ; and the art-and 
ambitious activity of thoſe who govern, will now 
be encountered by the vivacity and perſeverance 


of opponents actuated by the love of glory. 


Laſtly, as the Repreſentatives of the People 
will naturally be ſelected from among thoſe 


(a) If it had not bow for an incentive of this kind, the 
Engliſh Commons would not have vindicated their right of 
taxation with ſo much vigilance as they have done, againſt 
all enterprizes, often perhaps involuntary, of the Lords. 


I 


ir 


called the maſter-piece of it, 
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Citizens who are moſt favoured by fortune, 
and will have epnſequently much to preſerve, 
they will, even in the midſt of quiet times, 


keep a watchful eye on the motions of Power. 


As the advantages they poſſeſs will naturally 


create a kind of rivalſhip between them and 
thoſe who govern, the jealouſy which they 


will conceive againſt the latter, will give them | 
an exquiſite degree of ſenſibility on every 


increaſe of their authority. Like thoſe Ma- 


chines which diſcover the operations of Natute, 
while they are yet imperceptible to our ſenſes, 


they will warn the People of thoſe things | 


which of themſelves they never ſee but when 


it is too late; ; and their greater proportional 
ſhare, whether of real riches, or of thoſe which 


lie j in the opinions of Men, will make them, 


if T may ſo expreſs myſelf, the barometers 
that will diſcover, in their firſt beginning, every 
E tendency to a change i in the Conſtitution. (a) 


(a) All the above aids eſſentially requires, that the 


Repreſentatives of the People ſhould be compleatly united 


in intereſt with the People. We ſhall ſoon ſee that this 
union really obtains in the Engliſh eee, and may be 


11 "CHAP. 
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' accrue 70 the People from their appointing. 
| Repreſentatives, are very inconſi derable, unleſs. 


they alſo. mtirely delegate their Legi Munde 
1 to them, 


HE obſervations made in the prece- 
ding Chapter are ſo obvious, that the 


People themſelves, in popular Governments, 
have always been ſenſible of the truth of 
them, and never thought it poſſible to remedy, 
by themſelves alone, the diſadvantages ne- 


ceſſarily attending their ſituation. Whenever 
the oppreſſions of their Magiſtrates have forced 


them to reſort to ſome uncommon exertion of 


their legal powers, they have immediately put 
themſelves under the direction of thoſe few 


Men who had been inſtrumental in inform-' 
ing and encouraging them; and when the 
nature of the circumſtances has required any 
degree of firmneſs and perſeverance in their 


conduct, they never have been able to attain 


* 


"or ENA aw 


che end they propoſed to themſelves, but by 
the means of the moſt implicit deference to 
thoſe Leaders whom they had thus appointed. 


But as thoſe Leaders, thus, haſtily choſen, 
are eaſily intimidated by the continual diſ- 
play which is made before them of the 
terrors of Power, —as that unlimited confi- 
dence which the People now repoſe in them, 
only takes place when public liberty is in 
the utmoſt danger, and .cannot be kept up 
but by ail extraordinary concurrence of cir- 
cumſtances, and in which thoſe who govern 
ſeldom allow themſelves to be caught more 
than once, the People have conſtantly ſought 
to avail themſelves of the ſhort intervals of 
ſuperiority which the chance of events had 
given them, for rendering durable thoſe advan- | 
tages which they knew would, of themſelves, 9 
be but tranſitory, and for getting ſome perſons 
appointed whoſe peculiar office it ſhould be to 
protect them, and whom the Conſtitution h 
ſhould thenceforwards recognize. It is thus — 
that the People of Lacedæmon obtained their 1 
Ephori, and thoſe of Rome their Tribunes. 


f — . grant this, it will be ſaid; but the i 
Roman People never allowed their Tribunes 1 
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10 conclude any thing definitively ; they, on 

the contrary, reſerved to themſelves the 85 
of ratifying (a) any reſolutions they ſhould take, 
But this, I anſwer, was the very circumſtance 


that rendered the inſtitution of thoſe Tri- 
bunes totally ineffectual in the event. The 


People thus wanting to interfere with their own 
opinion, in the reſolutions of thoſe on whom, 
in their wiſdom, they had determined intirely 
to rely, and endeavouring to ſettle with one 
hundred thouſand votes, things which would 


have been ſettled equally well by the votes of 


their adviſers, defeated in the iſſue every bene 
ficial end of their former proviſions; „ and 
while they meant to preſerve an appearance 


of their ſovereignty, (a chimerical appearance 


indeed! ſince it was under the direction of 
others that they intended to vote) they fell 


back into all thoſe inconveniences which we 


have before mentioned. 


The Senators, ah Conſuls, the Dictators, 
and the other Great Men in the Republic, 
whom the people were prudent enough to 


\ 


(a) See Rouùſſeau's Social Contract. 
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fear, and ſimple enough to believe, continued 


ſtill to mix with them, and play off their 


make ſpeeches to them; (a) they ſtill availed 
themſelves of their privilege of changing at 
will the place and form of the public meet- 


ings. When they did not find it poſſible to 


direct the reſolutions of the Aſſemblies, they 


pretended that the omens were not favour- 
able, and under this pretext, or others of the 
ſame kind, they diſſolved them. (6) And | the 


(a) Valerius Maximus relates, that the Tribunes of the 
People having offered to propoſe ſome regulations in regard 
to the price of corn, in a time of great ſcarcity, Scipio Na- 
ſica over-ruled the Aſſembly merely by ſaying, ** Silence, 
«© Romans; I know better than you what is expedient for 
„ the Republick. Which words were no ſooner heard 


* by the People, than they ſhewed by a ſilence full of 


te veneration, that they were more affected by his authority, 


than by the neceſſity of providing for their own ſubſiſt- 


% ence.” —T acete, queſe, Quirites. Plus enim ego quam vas 


quid reipublice expediat intelligo. Dud voce auditd, omnes ples 


venerationis ſilentio, majorem ejus autoritatis, quam aliments- 
rum ſaorum curam egerunt. 


() Quid enim majus ft? fi FY Jure Augurum querimu, 
ſays "Tully, who himſelf was an Augur, and a Senator into 


the bargain, qudm.poſſe a ſummis imperiis & ſummis potęſla- 
tibus Comitiatus & Concilia, vel inflituta dimittere, ve! ha- 


bila reſcindere® Duid gravius, quam rem ſuſceptam dirimi, fe 
unis Augur ALIUM (id eſt, alium diem) dixerit *—dce De 
Legib. Lib. II. F. 12. 


N 


—— —᷑ Vg ↄ— > ates. ———õ — —— — 


0 
| 
| 


256 THE CONSTITUT TON 


Tribunes, when they had at length been able 


to effect an union among themſelves, were 


thus obliged to ſubmit to the mortification of 


ſeeing thoſe projects which they had purſued 
with infinite labour, and even through the 


greateſt dangers, irrecoverably defeated * 4 
moſt deſpicable artifices. 


When, at other times, they ſaw chat a 
confederacy was carried on with an un- 


common warmth againſt them, and de- 
ſpaired of ſucceeding by employing expe- 
dients of this kind, or were afraid of dimi- 
niſhing their efficacy by a too frequent uſe 


of them, . they betook themſelves to other 


ſtratagems. They then conferred on the 


Conſuls, by the means of a ſhort form of 


words for the occaſion, (a) an abſolute power 


over the lives of the Citizens; or, even, ap- 


pointed a Dictator. The People, at the fight 


of the State maſquerade which was thus diſ- 


played before them, were ſure to ſink into 


a ſtate of conſternation; and the T ribunes, 


however clearly they mien tee through the: 


 ——— 


— 


* 
— — — — 


(a) Videat Conſul ne quid detriment: Reſpublica capiat, 


% 
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artifice, trembled zalſo in their turn, when 
they thus beheld. \thetnſelyos left- wine de- 
fenders. (a) 5 1 


At other times, „ e falſe accuſa- 
tions againſt the Tribunes before the Aſſembly 
itſelf or, by. privately flandering them to the 
people, they totally deprived them of their 
confidence. It was through artifices of this 
kind that the People were brought to behold, 

without concern, the murder of Tiberius 


Gracchus, the only Roman that was a real 
patriot.z 3 only one who truly loved 
the People. —it was alſo | in this ſame 
manner that Caius, who Was not deterred, 


by his brother 'F fate, from purſuing the | 


ſame plan of conduct, was in the end ſo 


intirely forſaken by the. people, that nobody 


could be found among them who would even 


lend him a horſe to fly from the . * 


— 22— 


— — — ——_ 22 — 2» — 


8 


(a) « The Tribunes of the People,” ſays Livy, who 


was a great admirer of the Ariſtocratical power, „ and the 


15 people themſel ves, durſt neither lift up their eyes, nor even 


40 mutter, in the preſence of the Dictator. Nec adversus 


Dictatoriam vim, aut Tribuni plebis, aut 704 Plebs, attollere 


22 * 


eculos, aut hiſcere, audebant.— See Tit. Liv. L. vi. §. 16. 
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which are commonly called the be/? period of the Republic, 
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the Nobles; and he was at laſt compelled te 
hy violent hands upon himſelf, while he in- 
voked the wrath of the Gods on his unfaith- 
ful fellow Citizens. 


At other times, they raiſed diviſions among 
the People. Moſt formidable combinations- 
manifeſted themſelves, on a ſudden, at the 
eve of important tranſactions; and all mo- 
derate Men avoided attending Aſſemblies, 
where they faw that all was to be tumult 


and confuſion. * K e e eee! 


—— — 2 


"In Gab" that nothing might be wanting to 
the inſolence with which they treated the 
Aſſemblies of the People, they ſometimes 
falſified the declarations of the number of the 


votes they even once went ſo far as to carry 


off the urns into which the Citizens were 
to throw their ſulfrages. (a) ak 


1 (a) The ones with reſpect to all the above obſerva- 
tions, may ſee Plutarch's Lives, particularly the Lives of the 
two Gracchi, I muſt add, that I have avoided drawing any, 


Inſtance from thoſe Aſſemblies, in which one half of the peo- 


ple were made to arm themſelves againſt the other. I have 
only alluded here to thoſe times which immediately either 
preceded or followed the third Punic war, that is, of thoſe. 


CHAPTER: vin. 


The Subjecꝰ concluded. —E feel that have reſulted, 
in the Engliſh Government, from the People s 
Pozocr being compleatly delegated | fo their 
\ Repreſentatives CT 


54 3 44 


Dor when the People have intirely 
D rtruſted their power to a moderate num- 
ber of perſons, affairs immediately take "a * 
far different turn.” Thoſe who govern a 
from that moment obliged to leave off I 
thoſe ſtratagems which had hitherto inſured 
their ſucceſs. Inſtead of thoſe Aſſemblies 
which they affected to deſpiſe, and were per- 
petually - comparing to -ſtorms, or to the 
current of the Euripus, (a) and in regard to 


> oy — * * 
at : Wy \ 
- 


* * 
* - 4 — ** . G * * 
a - 


(a) Tully makes no end of his ſimiles on this ſubje@. 

jt Yued enim fretum, quem Euripum, tot motus, tantas & tam 
varias habere putatis agitationes fluctuum, qugntas perturba-. 
tiones & quantos Eſtus habet ratio Comitiorum © See Orat. pro 
Murzna.—Concio, ſays he in another cog i gue er impe- 
ritiſſimis ce er, Ke. De Amicitia. wks 25. 
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which they, conſequently, thought chews” 
ſelves at liberty to paſs over the rules of Ju- 
ſtice, they now find that they have to deal 
with Men, who are their equals in point of 
education and knowledge, and their inferiors 
| only 1 in point of rank and form. They, in con- 
ſequence, ſoon find it neceſſary to adopt quite 
different methods ; and, above all, become very 
careful not to talk to them any more about 
the facred chickens, the white or black days, 
and the Sibylline books. —As they ſee their 
new adverſaries expect to have a proper regard 
paid to them, that ſingle circumſtance inſpires 

them with it: —as they ſee them act in a regu- 
gular manner, obſerve conſtant rules, in a word, 
to proceed with form, they come to look upon 
them with reſpect, from the very ſame reaſon 
which makes them themſelves to be reverenced 
by the people. _ = | 


The W dtn of. * Pole. on. 8 
a hand, do not fail ſoon to procure for them- 
elves every advantage that may enable them 
effectually to exert the powers with which they 
have been intruſted, and to adopt every rule of 
proceeding that may make their reſolutions to be 
truly the reſult of reflection and deliberation. 
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an 251 
Thus it was that in England the Repreſentatives 
& the People, ſoan after their firſt eſtabliſh- 
ment, were formed into a ſeparate Aſſembly: — 
they afterwards obtained the liberty of ap- 
pointing a Preſident :;—ſoon after, they inſiſted 
upon their being conſulted on the laſt form of 
the Acts to which they had given riſe :—laſtly, 
they inſiſted on thenceforth framing them 
themſelves, | 


In order to e any poſſibility of ſurpriſe 
in the courſe of their proceedings, it is a ſet- 
tled rule with them, that every propoſition, or 
bill, muſt be read three times, at different 
prefixed days, before it can receive a final 
ſanction: and, before each reading of the bill, 
as well as at its firſt introduction, an expreſs 
reſolution muſt be taken to continue it under 
conſideration. If the bill be rejected, in any 
one of thoſe ſeyeral operations, it muſt be 
dropped, and cannot be propoſed _ during 
the ſame Seſſion. ny 


(2) It is moreover a ſettled rule in the Houſe of Commons, 
that no Member is to ſpeak more than once in the ſame day. 
When the number ay nature of the clauſes of a Bill require 
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The cant ihe ble; above all, 


; elle of the freedom of ſpeech in their 
| ac bly. They have expreſsiy | ſtipulated, 
as we mentioned above, that none of 
their words or ſpeeches ſhould be queſtioned 
in any place out of their Houſe. In fine, 


in order to keep their deliberations free 
from every kind of influence, they have 
not allowed their Preſident to give his vote, 


ö 


or even his opinion they moreover have 


ö ſettled it as a rule, not only that the King 


could not ſend to them any expreſs propo- 


ſals about laws, or other ſubjects ; but even 
that his name ſhould never be mentioned in 
their deliberations. (a) 


3 - £ f 0 
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that it ſhould be diſcuſſed in a freer manner, a Committee 


is appointed for that purpoſe, who are to make their report 


afterwards to the Houſe. When the ſubject is of import- 


ance, this Committee i is formed of the whole Howe, which 
{ill continues to {if in the ſane place, but in a leſs ſolemn 


anner, and under another Preſident who is called the 


chairman of the Committee. In order to form the Houſe 
again, the mace is replaced on the Te and the r 
Ser again into his chair. 8 7-66" 


(a) If any perſon were to mention in 1 bis ſpeech! bet 


the King wijhes to be, - would beiglad to fee; &c. be wauld be 


immediately calleg to order for attempting to influence the 


* . * eee 
debate. 
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But the circumſtance which. of all others, 
conſtitutes the ſuperior excellence of a Go- 
vernment in which the People only act through 
Repreſentatives, that is, by means of an aſſem- 

bly formed of a moderate number of perſons, 

and in which every Member has it in his power 
to propoſe new ſubjects, and to argue and can- 


vaſs the queſtions that ariſe, is that ſuch a 


Conſtitution is the only one that is capable 
of the immenſe advantage, and of which 1 


do not know if I have been able to convey 


an adequate idea to my readers when I men- 


tioned it before, (a) I mean, that of putting 


into the hands of the People the moving 
ſprings of the Legiſlative authority. 


In a Conſtitution where the People at large 


exerciſe the function of enacting the Laws, 


as it is only to thoſe perſons upon whom the 


Citizens are accuſtomed to turn their eyes, (that 
is, to the very Men who govern) that the 
Aſſembly have either time, or inclination, to 


liſten, they acquire, at length, as has conſtantly 


been the caſe in all Republics, the excluſive 


— 


(a) See Chap. iv. of this Book. 
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right of propoſing, if they pleaſe, when they 
pleaſe, in what manner they pleaſe. A pre- 
rogative this, of fuch extent, that it would 
ſuffice to put an Aſſembly formed of Men of 
the greateſt parts, at the mercy of a few 


dunces, and renders compleatly illuſory the 
boaſted power of the People. Nay more, as 


this prerogative is thus placed in the very 


hands of the adverſaries of the People, it forces 


the People to remain expoſed to their attacks, 
in A condition perpetually paſſive, and takes 


from them the only legal means with which 


they might effectually defeat their uſurpations. 


To expreſs the whole in few words. 
repreſentative Conſtitution places the re- 


medy in the hands of thoſe who feel the 


diſorder ; but a popular Conſtitution places the 


remedy i in the hands of thoſe who cauſe the 


diſorder ; and it is neceſſarily productive, i in the 
event, of the misfortune, —of the political cala- 


mity, of truſting the means and the care of 
reprefling Power, to the Men who have the 


enjoyment of power. 


CHAPTER: * 


* 


A . Dpos beste- of Republica. b 7. 


vernments.—The People are neceſſarily betrayed. 
Me: * ge. in bone they N 


ple who were made to deterinine upon 
things which they neither underſtood | nor 
i examined, that general confuſion in which 
f the Ambitious could at all times hide their 


| artifices, and Garry « on their ſchemes with fafety, | 


were not the only evils attendin g the ancient 
; Commonwealths. There was a more ſecret 
defect, and a defect that ſtruck immediately 
J at the very vitals of it, inherent ! in that kind 
of Government. 

It was impoſſible for the people ever to 
have faithful defenders. Neither thoſe whom 
they had expreſsly choſen, nor thoſe whom 
ſome perſonal advantages enabled to govern 


the Aſſemblies, (for the only uſe, I muſt. 


| JUT thoſe PAT Af onblics, x82 Peo- 
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repeat it, which the People ever make of 
their power, is to give it away, or allow it 
to be taken from them) could poſſibly be 
united to them by any common feeling of 
the ſame concerns. Their influence placing 
them, in a great meaſure, upon a level with 
thoſe who were inveſted with the executive 
power, they cared little to reſtrain oppreſſions 
out of the reach of which they ſaw them 
felves placed. Nay, they feared | leſt they 
ſhould thereby leſſen a power which they knew 
was one day to be their own ;—if they had 
not even alfeady an actual ſhare in it. (a). 


- 


Thus, at Rome, the only end which the 
- Tribunes ever purſued with any degree of 
earneſtneſs and perſeverance, was to procure 
to the People, that is, to themſelves, an 
admiſſion into all the different dignities in 
the Republick, After having 0 obtained a aw 


* 


— — ls 
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(a) How could f it t be N that Men 1 1 
views of being Prætors, would endeavour to reſtrain the 
power of the Pretors,—that Men who aimed at being one 

day Conſuls, would wiſh to limit the power of the Con- 
ſuls,—that Men whom their intereſt with the People made 
ſure of getting into the Senate, would ſeriouſly endeavour 
to confine the authority of the Senate ? 
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for admitting the. Plebeians to the Conſulſhip, 


they procured for them the liberty of inter- 
marrying with the Patricians. +: They after- 
wards, got them admitted tothe Dictatorſhip, 


to the; office of military Tribune, to the 


Cenſorſhip :—in a word, the only uſe they 


made of the power of the People, was to in- 
creaſe prerogatives which they called the pre- 
rogatives of all, but which they, and their 
friends, alone, were ever likely to enjoy. 


But we do not find, that they ever em- 
ployed the power of the People in things 
really beneficial to the People. We do not 


find, that they ever ſet bounds to the terrible 
power of its Magiſtrates ;—that they ever re- 


preſſed that claſs of Citizens who knew how to 
make their crimes to be reſpected in a word, 
-that they ever endeavoured, on -the one hand, 
to regulate, and on the other, to ſtrengthen, 
the judicial power: precautions theſe, with- 
out which men might ſtruggle to the end of 


the world without ever attaining liberty. (a) 


(a3) Without ſuch * laws muſt always be, a8 
M r. Pope expreſſes it, 
ay Still for the ae 7 too weak, the weak too, irons,” . 
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fame right: fo did the Ptztors, the Tribunes 


named by the Senate, and ſo, of conſequence, 
did the Senate itſelf; and the fact of the 1 
three hundred and ſeventy: deſerters whom it 
commanded to be thrown down, at one time, 
as Livy relates, from the Tarpeian rock, ſuffi· 


ebe head, was to engage the Senate to erect a 
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And indeed the jadicial power, that ſuro 
ernerion of the goodneſs of a Government, 
was always, at Rome, a mere inſtrument ôf 
tyranny. The Conſuls were, at all times, 
inveſted with an abſolute power over the lives 
of the Citizens. The Dictators poſſeſſed the 


of the People, the judicial Commiſſioners 


ciently ſhews that they. well knew how to 
exert it upon occaſion. 


It even may be ſaid, that, at Rome, the 
power of life and death, or rather the right 
of killing, was annexed to every kind of 
authority whatever, even to that which reſults 
from mere influence, or wealth; and the only 
conſequence of the murder of the Gracchi, 
which was accompanied by thoſe of three hun- 
dred, and afterwards of four thouſand, un- 
armed Citizens, whom the Nobles knocked on 
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J emple to Concord. The Lex Porcia de rergo 
civium, which has been ſo much celebrated, 
was attended with no other effect but that of 
more compleatly fecuring againſt, the dan ger 
of a retaliation, ſuch Conſuls, Prætors, 
Quaſtors, &c. as, like Verres, cauſed the 
inferiour Citizens of Rome to be ſcourged with 
rods, and put to death upon croſſes, through 
mere caprice and cruelty. () 


In fine, ide can more . ſhew 
to what degree the Tribunes had forſaken 
| the intereſts of the People, whom they were 
«ns to defend, . that they had ley 


Ss CIR 92 n 


(a) If we turn dur eyes to Lacedæmon, we ſhall ſee, 
from ſeveral inſtances of the juſtice: of the Ephori, that 
matters were little better ordered there. And in Athens 
itſelf, which is the only one of the ancient Common- 
wealths in which the people ſeem to have enjoyed any de- 
Sree of real liberty, we ſee the Magiſtrates proceed nearly 
in the ſame manner as they now do ; among the Turks: and 
1 think no other proof needs be given of this than the 
ſtory of the Barber in the Piræus, who having ſpread 
about the Town the news of the overthrow of the Athe- 
nians in Sicily, which he had heard from a ſtranger who 
had ſtopped at his ſhop, was put to the torture, by the 
command of the Archons, becauſe he could not tell the 
name of his author,—See Plut. Life of Nictas. 
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the Senate to inveſt itſelf with the power of 
taxation: they even ſuffered them” to aſſume to 
themſelves the power, not only of diſpenſing 
with che laws, bat alſo of abrogating them. (a; 


In a word, "as a neceſſary conſequence of 
the comniunicability of power, a- circuniſtance 
eſſentially inherent ! in the republican form of 
government, it Is impoſlible for it ever to be 
reſtrained within certain rules; Thoſe who are 
in a condition to contront or repreſs i it, from 
that very circumſtance, become its defenders. 
Though they may have riſen, às we may ſuppoſe, 
from the humbleſt ſtations, and which ſeemed 


| "Wh 5 «A 


(a) There are eg dent Wise of the Conſuls taking 
away from the Capitol the tables of the laws paſſed under their 
predeceſſors. Nor was this, as we might at firſt be tempted 
to believe, an act of violence which ſucceſs alone could 
juſtify; it was a conſequence of the acknowledged power 
enjoyed by the Senate, cujus erat graviſſimum judicium de 
Jure legum, as we may ſee in ſeveral places in Tully. 
Nay, the Augurs themſelves, as "Tully informs us, enjoyed 
that privilege. © If laws have not been laid before the 
people, in the legal form, they (the Augurs) may ſup- 
&« preſs them; as was done with reſpe& to the Lex Tetia, 
by the decree of the College, and to the leges Livie, 
« by the advice of Philip, who was Conſul and Augur.“ 
Legen, fi non jure rogata eft, tollere poſſunt; ut Tetiam, 
decreto Collegii; ut Livias, conſilio Philippi, _ & Au- 
guris.— See de Legib. Lib. ii. F. 12. 
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totally to preclude them from all ambitious 
views, they have no ſooner reached a certain 
degree of eminence, than they begin to aim 
higher. Their endeavours had at firſt no other 
object, as they profeſſed, and perhaps with 
truth, than to ſee the laws executed: their only 
view at preſent is to ſet themſelves above them; 
and ſceing . themſelves raiſed to: the level of a 


claſs of Men who poſſeſs all che power, and 


enjoy all the advantages in the State, they 
make haſte to join themſelves to them.” wy” 


(a) Which always proves a very eaſy thing. Itis in Com- 
monwealths the particular care of that claſs of Men who 
are at the head of the State, to keep a watchful eye over the 
People, in order to draw over to their own party any Man 
who happens to acquire a conſiderable influence among 
them ; and this they are (and indeed muſt be) the more 


| attentive to do, in proportion as the nature of the Go- 


verment is more democratical, 

The Conſtitution of Rome had even made als 
proviſions on that ſubject. Not only the Cenſors could 
at once remove any Citizen into what ' Tribe they pleaſed, 
and even into the Senate, (and we may eaſily believe, that 
they made a political uſe of this their privilege) but it was 
alſo a fettled rule, that all perſons who had been pro- 
moted to any public office by the People, ſuch as the 
Conſulſhip, the Ædileſhip, or Tribuneſhip, - became, rp/9 
fats, members of the Senate. — See Middleton's Diſſertatian 
on the Roman Senate. 
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Perſonal power. and independance on the 
laws, being, in ſuch States, the immediate 
conſequence of the favour of the People, they 
are under an unavoidable neceſſity of being 
betrayed. Corrupting, as it were, every thing 
they touch, they cannot ſhow a preference to 
any Man, but they thereby attack his virtue; 
they cannot raiſe him, without immediately 
loſing him, and weakening their own cauſe ;— 
nay more, they thereby inſpire him with 
views directly oppoſite to their own, and ſend 
him to join and increaſe the number of their 

enemies. 


Thus, at Rome, after the feeble barrier, 
which excluded the people from offices of 
power and dignity, had been thrown down, 
the great Plebeians, whom the votes of the 
People began to raiſe to thoſe offices, were 
immediately received into the Senate, as has : 
been juſt now obſerved. And their families, 
from that period, formed, in conjunQion with 
the ancient Patrician families, a new combina- 2 
tion of men, (a) which was compoſed of no 


(a) See the Note (a) page 192. 1 
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particular claſs of Citizens, but of all thoſe i in 
general who had had power enough to gain ad- 
mittance into it; ſo that, from that period, 
only a fingle overgrown head was to be ſeen in 
the Republic ; which being formed of all thoſe 
who had either wealth or influence af any kind, 
and diſpoſing at will of the laws and the 
power of the people, (9) ſoon loſt all * 


- hy moderation and: decency. 


Every Conſtitution, therefore, whatever may 
be its form, which does not provide for in- 
conveniences of the kind mentioned above, 
is a Conſtitution eſſentially imperfect, It is 
in Man himſelf that the ſource of the evils 
to be remedied; lies ; general precautions there- 
fore can alone prevent them. If it be a fatal 
error intirely to rely on the juſtice and' equity 
of thoſe who govern, it is an error no leſs | 
fatal to imagine, that while virtue and mo- 
deration ate the conſtant. companions of 
thoſe who oppoſe the abuſes of Power, 9 


— ————_ — 

(a) It was a great misfortune for the people of "Rome, 
whatever may have been ſaid to the contrary by the Wri- 
ters on this ſubject, that the diſtinction between the Patri- 
_ cians and the Plebeians was ever aboliſhed ; though, to ſay the 
truth, this. was an event which could not be prevented. 
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ambition, all love of dominion - are confined 
to the other party. 


T hough wiſe Men ſometimes may, ſeduced 
by the power of names, and in the heat of 
political contentions, deviate from what ought 
to be their real end, they nevertheleſs know, 
that it is not againſt the Appz, the Coruncanis, 
and the Cetbegi, but againſt all thoſe who can 
influence the execution of the laws, that pre- 
cautions ought to be taken ;—that- it is not 
the Conſul, the Prætor, the Archon, the Mi- 
niſter, the King, whom we ought to dread, 
nor the Tribune, or the Repreſentative of the 
people, on whom we are implicitly to rely ; 
but that all thoſe perſons, without diſtinction, 
- ought to be the objects of our jealouſy, who, 
by any methods, and under any names what- 
ſoever, haye acquired the means of turning 
againſt each individual the collective ſtrength 
of all, and have fo ordered things around 
them, that whoever attempts to reſſſt them, 


is ſure to find himſelf engaged. alone A" 
a thouſand. 


. 13. A 95 94 COTS 
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CHAPTER X. 

F undainental difference between the Engliſh | 
Ge vernment and the Governments juſt de- 
eribed. In England all Executive Authority 


2s placed out of the hands of thoſe in whom the 


People put their confidence. * Nu of the 
Power of the Crown. 


N what manner, PO has the Engliſh 


Conſtitution contrived to find a remedy for 


L political evils which, from the very nature of 


Men and things, ſeem to be irremediable ? 
How has it found means to oblige thoſe 
perſons, to whom the People have given up 


their power, to make them effectual and laſt- 


ing returns of gratitude ?—thoſe who enjoy 


an excluſive authority, to ſeek the advantage 
of all ?—thoſe who make the laws, to make 
only equitable ones? It has been by ſub- 
jecting them themſelves to thoſe laws; ; and, 


for that purpoſe, by excluding them from 
any ſhare in the execution of them. 


Mm 
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Thus, the Parliament can eſtabliſh as nu- 
merous a ftanding "army 2 as it pleaſes ;—but 
immediately -another Power comes forward, 
which takes the abſolute command of it 
it, and directs 
its motions at its pleaſure. 8 Parliament 
may lay new taxes but immediately another 
Power ſeizes upon the produce of them, and 


which fills ail the poſts in 


alone enjoys the advantages and glory arifing - 
from the diſpoſal of it. The Parliament may 
even, if you pleaſe, pa the laws on which 
the ſafety of the Subject is grounded ; bat it 
is not their own caprices and arbitrary hu- 
mours, it is the caprices and paſſions of other 
Men, Which they will have gratified, When 
they ſhall have overthrown the columns: of 
liberty. 


And the Englith Conſtitution _ not only 
3 from any ſhare | in the Execution of 
the laws thoſe in whom the People truſt for 
the enacting of them, but it has alſo taken 
from them what would have had the ſame 
pernicious influence on their deliberations, 
the hope of ever invading that executive 
authority, and transferring it to themſelves. 
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This- anthotity has been: inade in England 
one ſingle, indiviſible prerogative it has 
been made ſor ever the unalicnable attribute: 
of one perſon, marked out and aſcertained: 
befofchand- hy -rhoft- ſolemm Jaws and long- 
eſtalliſhed cuſtom; and all the actiye forces 
in the State habe been left at his : difpolato:: 


22 ß brüer to fecure ſtill more . this prero- 
gare agalnſt al” "poſſibility of attempts from 
individuals, it Ras been farther heightened 
and ſtrengthened by every thing” that can 
attract and fix the attention and reverence of 
the people. The power of conferring and 
taking away places and employments has alſo: 
been added to it, and ambition itſelf has thus 
been intereſted in its ſupport. 


A ſhare in the Legiſlative power has alſo 
been given to the Man to whom this pre- 
rogative has been delegated: a paſſive ſhare 

indeed, and the only one that can, with 
ſafety to the State, be truſted to him, but by 
the means of which he is enabled to defeat 
every attempt againſt his conſtitutional au- 
. 
Mm 2 
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\ Laſtly, he is the only ſelf-exiſting and in- 
dependent Power in the State. The Gene- 
rals, or the Miniſters of State, are ſo only by 
ther: continuance of his will and pleaſure : he 
would even diſmiſs the Parliament itſelf, if 
ever he ſaw them begin to entertain dan- 
gerous deſigns ; and he needs only ſay one 
word to diſperſe and annihilate every power 


in the State that might threaten his autho- 


rity. F ormidable prerogatives theſe; but with 
regard to which we ſhall be inclined to lay 


aſide our apprehenſions, if we reflect, on the 


one hand, on the great privileges of the peo- 
ple by which they have been counterba- 
lanced, and on the other hand, on the happy 
conſequences that reſult from their being thus 
united together. 


F rom this unity, ** if 1; may PN expreſs 
mnyfelf, this total. ſequeſtration, of the Execu- 
tive authority, this advantageous conſequence, 


In the firſt place, follows, which has been ob- 


ſerved in a preceding Chapter, that the atten- 
tion of the whole Nation is directed to one and 
the ſame object. The People, beſides, enjoy 


this moſt eſſential advantage, which they would 
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vainly Sudeten to obtain under the Govern- 
ment of many, — they can give their confi- 
dence, without giving power over themſelves, 
and againſt themſelves; they can appoint. 
Truſtees, without at the ſame time giving 
themſelves Maſters, TY 


| Thoſe Men to whom the e have 
delegated the Power of framing the Laws, 
are thereby made ſure to feel the whole 
weight of them. They can increaſe the pre- 
rogatives of the Executive power, but they 


cannot inveſt themſelves with it: they can- 
not direct its motions; "they only can unbind 8 


its hands. 

They are made to derive their importance, 
nay they are indebted for their exiſtence, to 
the need in which that Power ſtands of their 


aſſiſtance; and they know that they would 


no ſooner have betrayed the truſt of the Peo- 
ple, and compleated the treacherous work, 
but they would fee themſelves diſſolved, 
ſpurned, as inſtruments now ſpent and become 
worthleſs. | 


This ſame difpofition of mige alſo pre- 


vents, in England, that effential defect, in- 


ib 
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herent in the Government of many, which has 

| been defcribed in the preceding Chapter.” 
In that fort of Government, the cauſe of 
the People, as has been obſerved, is conti- 
nually deſerted and betrayed. The arbitrary 
prerogatives of the governing Powers are at 
all times either openly or ſecretly favoured, not 
only by thoſe in whoſe poſſeſſion they are; 
not only by thoſe who have reaſon to hope: 
that they ſhall ſome time ſhare in the exer- 
ciſe of them; but alſo by the whole croud of 
thoſe Men who, in conſequence of the naturab 
diſpoſition of Mankind to over-rate their own 
fortune, fondly 1magine, either that they 
ſhall one day enjoy ſome branch of this go- 
vernin g authority, or that they are even already, 
in ſome way or other, aſſociated to it. 


But as this authority has been made, in 
England, the indivifible, unalienable attribute 
of one alone, all other perſons in the State 
are, 1% fadto, intereſted to confine it within 
its due bounds. —Liberty is thus made the 
common cauſe of all ;—the laws that fecure 
it are ſupported by Men of every rank and 
order ; and the Habeas Corpus Act, for in- 


, 
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tance, is as zealonſly defended by the. firſt 
Nobleman in the „ as * the meaneſt 
Subject. . 

Even the Minifter himfelf, in conſequence 
of this iaalienability of the Executive authority, 
is equally intereſted with his fellow Citizens, 
to maintain the laws on which public liberty 
is founded. Ne knows, in the midſt of his 
plans for enjoying or retaining his authority, 
that a Court-intrigue, or a caprice, may at 
every inſtant confound him with the multi- 
tude; and the rancour of a succeſſor long 
kept out, ſend him to linger in the ſame 
Jail which his temporary paſſions might . 
him to prepare for others. 


In conſequence of this diſpoſition of things, 
Great Men are therefore made to join in a 
common cauſe with the People for reſtraining 
the exceſſes of the Governing Power ; and, 
what is no leſs eſſential to the public wel- 
fare, they are allo, from this ſame cauſe; 
compelled to reſtrain the exceſs of their own 
private power or influence; and a general 
ſpirit of juſtice thus diffuſes itſelf throughout 
all parts of the State, | | 
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The wealthy Commoner, the Repreſentative 


of the People, the potent Peer, always having 
before their eyes the view of a formida- 
ble Power, of a Power from the attempts 


of which they have only the ſhield of the 
laws to protect them, and which would, in the 


; iſſue, retaliate an hundred fold upon them their 


ſmalleſt acts of violence, are compelled, both 


to wiſh only for equitable laws, and to obſerve 


them with a ſcrupulous exactneſs. 


Let the People dread, therefore, (it is nou : 
fry to the preſervation of their libery) but let 
them never intirely ceaſe to love, the Throne, 


that ſole and indiviſible ſeat of all the ave 
powers in the State. 


Let them know that it is that, which, 
by lending an immenſe ſtrength to the arm of 
Juſtice, has enabled her to bring to account as 


well the moſt powerful, as the meaneſt of- 
fender; —whieh has ſuppreſſed, and, if I may ſo 
_ expreſs myſelf, weeded out all thoſe tyrannies, 


ſometimes confederated with, and ſometimes 
adverſe to, each other, which inceſſantly tend 
to grow up in the middle of civil ſocieties, and 
are the more terrible, in propartion as they feel 
themſelves to be leſs firmly eſtabliſhed. 


— 


hey 


Let them know that it is wat: which, 


by making all honours and places depend on 
the will of one Man, has confined within 
private walls thoſe projects, the purſuit of 
which, in former times, ſhook the founda- 
tions of whole States, —has changed into in- 


trigues the conflicts, the outrages of ambition; 


and that thoſe contentions which, in the pre- 


ſent times, afford them only matter of amuſe- 
ment, are the Volcanos which ſet in flames 
the ancient Commonwealths. [af 
Tahat it is that, which, leaving to the 
| rich no other ſecurity for his palace, than 
what the peaſant has for his cottage, has 


united his cauſe to that of the latter ;— 
the cauſe of the powerful to that of the 
helpleſs the cauſe of the Man of extenſive 


influence and connections, to that of him who 


Is. without friends. 


It is the Throne above all, it is this jea- 
lous Power, that makes the People ſure 
that its Repreſentatives never will be any 


thing more than its Repreſentatives ; and it 


is the ever-ſubſiſting Carthage which vouches 


to it for the duration of their virtue. 
Nn MAF. 
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"CHAP. X. 
08 Powers which the People them ſelves exerc 7—.— 
7 Be Election 7 Members of Parliament. 


HE Engliſh Conſtitution having inti- 
_ mately connected the fate of the Men 
to „ whit the People truſt their power, with 
that of the people themſelves, really ſeems, 
by that caution alone, to have procured the 
latter a compleat ſecurity. 


However, as the viciſſitude of human affairs 
may, in proceſs of time, realize events which at 
firſt had appeared moſt improbable, it might 
happen that the Miniſters of the Executive 
power, notwithſtanding the intereſt they them 
ſelves have in the preſervation of public 
liberty, and in ſpite of the precautions ex- 
 preſsly taken in order to prevent the effect 
of their influence, ſhould, at length, employ 
ſuch efficacious means as might bring about a 
ſurrender of ſome of the laws upon which this 
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public liberty is founded. And though we 
ſhould ſuppoſe, that ſuch, a danger would 
really be chimerical, it might at leaſt happen, 
that, conniving at a vicious adminiſtration, 
and being over liberal of the produce of the 
labours of the people, the Repreſentatives of 
the. People might make them ſuffer many of 
the evils. which attend worſe forms of Go- 
vernment. 


Laſtly, as their dit al Joes not conſiſt only 
in preſerving | their conſtituents againſt the 
calamities of an arbitrary Government, but 
moreover in procuring them the beſt admi- 
niſtration poſſible, it might happen that they 
would manifeſt, in this reſpe&, an indifference 
which would, in its conſequences, amount to 
a real | calamity. 

It was therefore neceſſary, that the Conſti- 
tution ſhould furniſh a remedy for all the 


above caſes: now, it is in the right of elect- 
ing Members that this remedy lies. 


When the time is come at which the 
commiſſion which the people had given to 
their delegates expires, they again afſemble in 
their ſeveral Towns or Counties: on theſe 
| Nn2 
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occaſions they have it in their power to elect 
again thoſe of their repreſentatives whoſe 
former conduct they approve, and to reject 
thoſe who have contributed to give riſe to 
their complaints. A ſimple remedy this, and 
which only requiring, in its NN A 
knowledge of matters of fact, s intirely 5 
within the reach of the abilities 5 the Peo- 
ple; ; but a remedy, at the ſame time, which 
is the moſt effectual that could be applied ; 
for, as the evils complained of ariſe merely 
from the peculiar diſpoſitions of a certain 
number of individuals, to ſet aſide thoſe indi- 
viduals, is to pluck up the evil by the roots. 
But I perceive, that in order to make the 
reader ſenſi ble of the advantages that may 
accrue to the people of England, from their 
right of election, there is another of their 
rights, of which it is abſolutely neceſſary that 
I ſhould a = an account. 8585 


CHAP. 


FY 
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— 0 H A P T E R XII. 
The 2 con ntin ued. —Libert of the Profs 


'$: the evils that may be complained of 
in a State do not always ariſe merely 

from the defect of the laws, but alſo from the | 
non- execution of them, a non· execution too, 
which is oftentimes ſuch that it is impoſſible 
to ſubject it to any expreſs puniſhment, or 
even to aſcertain it by any Previous definition, 
Men, in ſeveral ſtates, have been led to ſeek 
for an expedient that might ſupply the una- 
voidable deficiency | of legiſlative proviſions, 
| and begin to at, as it were, from the point 
at which the latter begin to fail. I mean 
here to ſpeak of the Cenſorial power: "a6" Y 
power which may produce very great effects; 
but the exerciſe of which (contrary to that 
of the legiſlative power) muſt be left to the 
People. 1 85 


As the propoſed end of Legiſlation is not, 
according to what has been obſerved above, 
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to have the particular intentions of indivi- 
duals, upon every caſe,” known and complied 
with, but ſolely to have what is moſt con- 
ducive to the public good on the en 
that ariſe, found out and eſtabliſhed, it is 
not an eſſential requiſite, that, in legiſlative 
operations, every individual ſhould be called 
upon to deliver his opinion : and ſince this 
expedient, which at firſt ſight appears fo Na- 
tural, of ſeeking out, by the advice of all, 
that which concerns all, 1s found liable, when 
carried into practice, to the greateſt incon- 
veniences, we muſt not heſitate to lay it 
aſide intirely. But as it is the opinion of 
individuals, alone, which conſtitutes the cheeks 
of a cenſorial power, this power cannot poſlibly 
produce its intended effect, any farther than 
this public opinion is made known and de- 
clared: the ſentiments of the people are the 
only thing in queſtion here; and it is of 
conſequence neceſſary, that the people ſhould 
ſpeak for themſelves, and manifeſt thoſe ſenti- 
ments. A particular Court of Cenſtire there- 
fore eſſentially fruſtrates its intended purpoſe; 

"os attended, beſides, with very his in- | 

conveniences. 
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As the: aſe of ſuch a Court is to determine 
upon” thoſe caſes, only, which lie out of the 
province of the laws, it cannot be tied down 
to any preciſe regulations. As a farther conſe- 
quence of the nature of its functions, it can- 
not even be ſubjected to any conſtitutional 
check; and it preſents continually to the eye, 
the view of a power intirely arbitrary, and 
Which, in its different exertions, may affect, 
in the moſt cruel manner, the peace and 


happineſs of individuals. (a). It is races 


ry M de n and M. Wan and inde : 
W the Writers 1 have met with on this ſubject, beſtow 
ut gncomiums on the Cenſorial Tribunal that had been 
inſtituted at Rome; — they have not been aware that this 
power of Cenſure, lodged in the hands of peculiar Magi- 
ſtrates, with other diſcretionary powers annexed to it, was 
no other than a piece of State-craft, like thoſe deſcribed in the 
preceding Chapters; and had been contrived by the Senate as 
an additional means of ſecuring its authority.—Sir Thomas 
More has alſo adopted ſimilar opinions on this ſubje& ; and 
he is ſo far from allowing the people to canvaſs the actions 
of their Rulers, that in his Syſeg of Polity, which he calls 
An Account of Utepia (the happy Region,—ev and Toros) he 
makes it death for individuals to talk about the conduct 
of Government. is bf 

1 feel a kind of pleaſure, 1 muſt conſuls. to obſerve, on this 
occaſion, that though I have been called by ſome an advocate 
for Power, I have carried my ideas of Liberty farther than 


many Writers who have mentioned that word with mucÞ 
enthuſiaſm. 
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beſides, with this very pernicious. conſequence, 
that, by dictating to the people their judgments 
of Men or meaſures, it takes from them that 
freedom of thinking, which is the nobleſt 


privilege, as well as the firmeſt prop. of 
Liberty. % Jui e Lem £0 agvs n 


We may therefore look upon it as a farthet 
bol of the ſoundneſs of the principles on 
which the Engliſh conſtitution is fourttlka, 
that it has allotted to the people themſelves 
the province of openly canvaſſing and arraign- 
ing the conduct of thoſe who are inveſted 
with any branch of public authority) and 
that it has thus delivered into che hang as 
of the People at large, the exeròiſdꝭ f 
the Cenſorial power. Every ſubject in Eng. 
land has not only a right to preſent peti- 
tions, to the King, or the Houſes of Par- 
liament; but he has a right alſo to lay his 
complaints and obſervations before the Pub- 
lic, by the means of an open preſs. IC 
| formidable right this, to thoſe who, rule Man- 
kind; and which, continually diſpelling the 
cloud of majeſty by which they are ſur- 


rounded, brings them to a level with the reſt 


0 4 
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of Mankind, and ſtrikes at che very” 
of their authority. en din 


And indeed this privilege is "that N has 


been obtained by the People, with the greateſt 


difficulty, and lateſt in- point of time, at the 
expence of the Executive power. Freedom 
was in every other reſpect already eſtabliſhed; 
when the Engliſh were ſtill, with "regard to 


the public expreſſion of their ſentiments, under 


a yoke that may be called deſpotic. Hiſtory 
abounds with- inſtances of the ſeverity of 
the Court of Star-Chamber, againſt thoſe 


who preſumed to write on political ſubjects. 


It had fixed the number of printers and 
printing- preſſes; and appointed a Licenſer, 
without whoſe approbation no book could 
be publiſhed. Beſides, as this Tribunal 


decided matters by its own ſingle authority, 


and ' without the intervention of a Jury, it 


was always ready to find thoſe perſons guilty, 


whom the Court was pleaſed to look upon 
as ſuch; nor was it indeed without ground 


that Chief Juſtice Coke, whoſe notions of, 


liberty were ſome what tainted with the pre- 


judices of the times in which he lived, * 
Es 0 
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concluded the elogiums he has beſtowed on this 


Court, with ſaying, that © the right inſtitution 
* and orders thereof being obſerved, it doth 
cc ** keep all England in quiet,” 


After the Court of Star-Chamber had 158 
aboliſhed, the Long Parliament, whoſe conduct 
and aſſumed power were little better qualified 
to bear a ſcrutiny, revived the regulations 
againſt the freedom of the preſs. Charles the 
Second, and after him James the Second, pro- 
cured farther renewals of them. Theſe latter 
Acts having expired in the year 1692, were, 
at this æra, although poſterior to the Revolu- 
tion, continued for two years longer; ſo that 
it was not till the year 1694, that, in conſe- 
quence of the Parliament's refuſal to continue 
the prohibitions any longer, the freedom of 
the preſs, (a privilege which the Executive 
power could not, it ſeemed, prevail upon itſelf 
to yield up to the people) was finally eſta- 
bliſhed. 


In alice then does this liberty of the 
preſs preciſely conſiſt? Is it a liberty left to 
every one to publiſh any thing that comes into 
his head; to calumniate, to blacken, whom 
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he pleaſes ? No! the fame laws that protect 
the perſon and the property of the individual, 
have alſo fecured his reputation; and they 
decree againſt libels, when really ſo, puniſh- 
ments of the ſame kind as are eftabliſhed 
in other Countries. But, on the other hand, 
they do not allow, as in other States, that 
a Man ſhould be deemed guilty of a crime for 
merely publiſhing ſomething in print; and 
they appoint a puniſhment only againſt him 


Who has printed things that are criminal, 


and who is declared guilty of fo doing by 
twelve of his equals, appointed to determine 

upon his caſe, with the precautions we bad 
before deſcribed. | 


'The liberty of the preſs, as eſtabliſhed in 
England, conſiſts therefore, (to define it more 
preciſely) in this, that neither the Courts of 
Juſtice, nor any other Judges whatever, are 
authoriſed to take any previous notice of wri- 
tings intended for the preſs ; but ate confined to 
thoſe which are actually printed; and maſt, ig 
theſe caſes, proceed by the Trial by Jury. 

It is even the latter circumſtance which 
more particularly conſtitutes the freedom of 

Oo 2 
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me prevs.. If the Magiſtrates; - though con- 
fined, in their Proceedings, to caſes of criminal 
publications, were to be the ſole Judges of * 
> criminal nature of the things publiſhed, it 
might eafily happen that, with regard to a 


55 point, which, like this, ſo highly excites the 


jealouſy of the governing Powers, they would 
exert themſelves with ſo much ſpirit and perſe- 
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Fee that they might, at length, ſucceed 


in. compleatly n off all the heads of 
the hydra. : 


But whether the authority of the 4 be 
exerted at the motion of a private individual, 
or whether it be at the inſtance of the Go- 
vernment itſelf, their ſole office is. to declare 
the. puniſhment eſtabliſhed by the law ;—it is 
to the Jury alone that it belongs to determine 
on the matter of law, as well as on the matter 
of fact; that! is, to determine, not only whether 
the writing which is the ſubject of the charge, 
has really been compoſed by the Man charged 
with having done it, and whether it be really 
meant of the perſon named in the indict- : 


ment ; but al ſo, | whether its contents are 
criminal, | 
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And though the law in England does not 
allow a Man, proſecuted for having publiſhed a 
libel, to offer to ſupport by evidence the truth 
of the facts contained in it, (a mode of pro- 
ceeding which would be attended with moſt 
miſchievous conſequences, and is every where 
proſcribed) yet, (a) as the indictment is to 


expreſs that the facts are falſe, malicious, &. 


and the Jury, at the ſame time, are ſole maſters 
of their verdict, that is, may ground it upon 
what conſiderations they pleaſe, it is very 
probable that they would acquit the accuſed 
party, if the facts aſſerted in the writing be- 
fore them, were matter of undoubted truth, i 
and of a general evil tendency, 


And this would ſtill more likely be the caſe, 
if the conduct of the Government itſelf was 
> arraigned ; becauſe, beſides this conviction 

which we ſuppoſe in the Jury, of the cer- 

tainty of the facts, they would alſo be deter- 


— — 


(a) In actions for damages between individuals, the caſe, 
if I miſtake not, is different, and the defendant is allowed 
to produce evidence of the facts aſſerted by him. 
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mined by their ſenſe of a principle generally 
admitted in England, and which, -in a late 
celebrated cauſe, has been ſtrongly inſiſted 
upon, viz. That, though to ſpeak ill of 
individuals was deſerving of reprchenſion, 
« yet, the public acts of Govetnment ought 


* to lie open to public examination, and 
e that it was a ſervice done to the State, 


* to canvaſs them freely. 5 (a) 


And indeed this extreme ſecurity, with 
which every man in England is enabled ta 
communicate his ſentiments to the Public, 


and the. general concern which matters rela- 


tive to the Government are always ſure ta 


create, has wonderfully multiplied all kinds 


of public papers. Beſides thoſe which, being 


publiſhed at the end of every year, month, 
or week, preſent to the reader A recapitula- 


tion of every thing intereſting that may have 
been done or faid during their reſpective pe- 


(a) See Serjeant Glynn's Speech for Woodfall in the pro- 


ſecution againſt the latter, by the Attorney-General, Fon, 


publiſhing Junius" s letter to the King, 
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riods, there are ſeveral others which, making 
their appearance every day, or every other day, 
communicate to the public the ſeveral mea- 
ſures taken by the Government, as well as the 
different important cauſes, whether civil or 
criminal, that occur in the Courts of Juſtice; 
and ſketches from the ſpeeches, either of the 
Advocates, or the Judges, concerned in the 
deciſion of them. During the time the Par- 
liament continues ſitting, the votes, or reſo- 
lutions, of the Houſe of Commons, are daily 
publiſhed by authority; and the moſt inter- 
eſting ſpeeches in both Houſes, are taken 
down in ſhort-hand, and communicated to 
the Public, ia print. 1 
Laſtly, the private anecdotes in the Metro- 
polis, and the Country, concur alſo towards 
filling the collection; and as the ſeveral public 
papers circulate, or are tranſcribed into others, 
in the different Country Towns, and even 
find their way into the villages, where every 
Man, down to the labourer, peruſes them with 
a ſort of eagerneſs, every individual becomes 
acquainted with the State of the Nation, from 
one end to the other; and by theſe means the 
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general intercourſe is ſuch, that the three Kings 
doms ſeem a as if they were one fingle Town. 0 

And it is this public notoriety of all 
things, that conſtitutes the ſupplemental 
power, or Ek, which, we have ſaid above, 
is ſo uſeful i in order to remedy the unavoid- 
able inſufficiency of the laws, and keep within 
their reſpective bounds, all thoſe perſons who 
enjoy any ſhare of public power. 


As they are thereby made ſenſible, that all 
their actions. are expoſed to the public view, 
they dare not venture upon thoſe acts of 
partiality, thoſe ſecret connivances at the i ini- 
quities of particular perſons, or thoſe veka- 
tious practices, which the Man in office is 
too apt to be guilty of, when, exerciſing his 
office, at a diſtance from the public eye, and, 
as it were, in a corner, he 18 ſatisfied that, 
provided he be cautious, he may diſpenſe 
with being juſt. Whatever may be the kind 

of abuſe in which perſons in power may, in 
ſuch a ſtate of things, be tempted to indulge 
themſelves, they are convinced, that their i irre- 
gularities will be immediately divulged. The 
Juryman knows that his verdict, the Judge, 
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that his direction to the Jury, will preſently 
be given out to the Public: and there is no 


Man in office, but who finds himſelf com- 
pelled, in almoſt every inſtance, to chooſe 


between his duty, and a ſurrender of all his 
former reputation. 


It will, I am aware, be thought that I peak 


in too high terms, of the effects produced 


by public papers. I é confeſs indeed, that all 


the pieces contained in them are not patterns 


of good reaſoning, or the trueſt Attic wit; 


but, on the other hand, it never happens 


that a ſubject in which the laws, or in 


general the public welfare, are really con- 
cerned, fails to call forth ſome able writer, 


Who, under one form or another, communi- 


cates to the public his obſervations and com- 


paints. I ſhall add here, that, though an 


upright Man, who may labour, for a while, 


under a ſtrong popular prejudice, may, encou- 
raged by the conſciouſneſs of his innocence, 


endure with patience the ſevereſt imputations, 
a guilty Man, hearing nothing i in the reproaches 
of the public, but what he knows. to be true, 


| and already upbraids himſelf with, is very far 


Pp 
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from: enjoying any ſuch comfort; and that, 
when, a man's own conſcience takes part againſt 
bim, the moſt deſpicable weapon is. ſufficient. 
to wound. him to the quick. (a) 


ven thoſe: perſons, whoſe greatneſs ſeems: 
moſt ta ſet them. above the reach of public cen- 
ſure,, are: not thoſe. who. leaſt feel its effects. 
They hane: need! of the ſuffrages. of that vul- 
gan WhOom they; affect to deſpiſe, and who are, 
after all,, the: diſpenſers of that glory, which 
is the: real objed af their ambitious. cares. 
Though: all Have: not as much. ſincerity as: 
Aran, thay Have equal: reaſon: to exclaim, | 
_@ Profle! what, tojls- do we not. undergo, in 
e bs Land oy” ape 


(a), L hall: take thi 3 to. obſerve, that the RED 
of the. preſs: is ſ6,far- from being injurious to the repu- 
tation of indiyiduals, (as ſome perſons have complained): 
that ittis, an the contrary, its ſureſt guard. When there 

exiſts no means. of communication with the Public, every one 
Mi expoſed, without defence, to the ſecret. ſhafts of malignity. 
and envy. The Man. in office loſes his reputation, the Mer- 
chant his. credit, the private individual his character, with- 
out ſo much as knowing, either who are his enemies, or which, 
way they carry on their. attacks. But when there is a free 
preſs, an innocent Man immediately brings the matter into 
open day, and cruſhes his adverſaries, at once, by a 
challcnge given to all, to lay before the public the grounds of 
their ſcyital imputations. 
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I confeſs, that in a State where the People 
dare not ſpeak their ſentiments, but with a 
view to pleaſe the ears of their rulers, it is 
poſſible that either the Prince, or thoſe to 
whom he has truſted his authority, may ſome- 
times miſtake the nature of the public ſenti-⸗ 
ments, or that, for want ef that affection, 
of which they are refuſed all pablic marks, 
they may reſt contented with inſpiring terror, 
and make themſelves amends, i in beholding the 
overawed multitude ſmother their complaints. 


But when the laws give a full ſcope to the 
people for the expreſſion of their ſentiments, 
thoſe who govern cannot conceal from them- 
ſelves the diſagreeable truths which reſound 
from all fides. They are obliged to put up 
even with ridicule; and the moſt filly jeſts 
are not always thoſe which give them the 
leaſt uneaſineſs. Like the lion in the fable, 
they muſt bear the blows of thoſe enemies 
whom they deſpiſe the meds and they are, at 
length, ſtopped ſhort in their career, and com- 
pelled to give up thoſe unjuſt purſuits which 
they find to draw upon them, inſtead of that 
admiration which is. the D propoſed end and 

Fp 
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reward of their labours, nothing but mortifi- 
cation and diſguſt, e 


In ſhort, whoever conſiders what it is that 
conſtitutes the moving principle of what we 
call great affairs, and the invincible ſenſibi- 
lity of Man to the opinion of his fellow crea- 
tures, will not heſitate to affirm that, if it 
were poſſible for the liberty of the preſs to 
exiſt in a deſpotic government, and (what 1s 
not leſs difficult) for it to exiſt without 
changing the conſtitution, this liberty of the 
preſs would alone form a counterpoiſe to the 
power of the Prince. If, for example, in an 
empire of the Eaſt, a ſanctuary could be found, 
which, rendered reſpectable by the ancient reli- 
gion of the people, might inſure ſafety to thoſe 
who ſhould bring thither their obſervations of 
any kind; and that, from thence, printed papers 
ſhould iſſue, which, under a certain ſeal, 
might be equally reſpected, and which, in 
their daily appearance, ſhould examine, and 
freely diſcuſs, the conduct of the Cadis, the 
Baſhaws, the Vizir, the Divan, and the Sultan 
himſelf, that would introduce immediately 
ſome * of liberty. 
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"0 H APT E R XIII. 
5 Te 87 bjedt continued. 


ATR effect, and a very conſiderable 
one, of the liberty of the preſs, is, that 
it enables the People effectually to exert thoſe 
means which the Conſtitution has beſtowed 
on them, of influencing the motions of the 
Government, . 2 
It has been obſerved before, how it came 
to be 2 matter of impoſſibility for any large 
number of Men, when obliged to act 
in a body, and upon the ſpot, to take 
any well-weighed reſolution. But this in- 
convenience, the inevitable conſequence of 
their ſituation, does in no wiſe argue a per- 
ſonal inferiority in them with reſpect to the 
few who, from ſome accidental advantages, 
are enabled to influence their determinations. 
It is not Fortune, it is Nature, that has made 
the eſſential differences between Men; and 
whatever appellation a ſmall number of perſons, 
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who ſpeak without ſufficient reflection, may affix 
to the general body of their fellow-creatures, 
the whole difference between the Stateſman, 
and many a Man from among what they call 
the dregs of the People, often lies in the 
rough outſide of the latter; a diſguiſe which 
may fall off on the firſt occaſion, and 
more than once has it happened, that from 
'the middle of a multitude in appearance 
contemptible, there have been ſeen to riſe 
at once Viriatuses, or Spartacuses. 


Time, and a more favourable ſi tuation, (to re- 
peat it once more) are therefore the only things 
wanting to the People ; and the freedom of the 
preſs affords the remedy to theſe diſadvantages. 
Through its aſſiſtance every individual may, 
at his leiſure and in retirement, inform him- 
ſelf of every thing that relates to the queſtions 
on which he is to take a reſolution. Through 
its aſſiſtance, a whole Nation, as it were 
holds a Council, and deliberates; ſlowly indeed, 
(for a Nation cannot be informed like an 
aſſembly of judges) but after a regular man- 
ner, and with certainty.— Through its aſſiſt- 
ance, all matters of fact are, at length, made 


elear; and, by means of the conflict of 


the different anſwers and replies, nothing at 
laſt remains, but the ſound part of the 
ugumene. (a) 

Hence, though good Men may not think 
themſelves obliged to. concur implicitly in the 
tumultuary reſolutions of a TROP whos 
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| (a) This inhoud publiekly Siſcuſſiog political rabies; . 
is alone a great advantage to a People who enjoy it; and if 
the Citizens of Geneva, for inftance, have preſerved their 
liberty better than the People have been able to do in the 
other Commonwealths of Switzerland, it is, I think, owing. 
to the extenſive right they poilefs, of making public remon- 
ſtrances to their Magiſtrates. To theſe remonſtrances the 
Magiſtrates, for inſtance the Council of Twenty-five, to 
which they are uſually made, are obliged to give an anſwer. 
If this anſwer does not ſatisfy the remonſtrating Citizens, 
they take time, perhaps two or three weeks, to make a 
reply to it, which muſt alſo be anſwered; and the num- 


ber of Citizens who go up with each new remonſtrance, 


increaſes, according as they are thought to have reaſon on 


heir fide + thus, the remonſtrances, which were made ſome 


years ago, on account of the ſentence againſt the cele- 
brated M. Rouſſeau, and were delivered at firſt by only forty 
Citizens, were afterwards often accompanied by about nine 
hundred, —— This circumſtance, together with the ceremony 
with which thoſe remonſtrances, (or Kepreſe: tations, as they 
more commonly call them) are delivered, has rendered them 
a great check on the conduct of the Magiſtrate: they eve 

have been ſtill more uſeful to the Citizens of (Geneva, as 2 


Preventive, than as a remedy; and nothing is more likely 


to deter the Magiſtrates from taking a ſtep of any kind, 


than the idea that it will give rife to a Repre/-ntativn. 
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Orators take pains to agitate ; yet on the other 
hand, when this ſame People, left to itſelf, 
perſeveres in opinions which have for a long 
time been diſcuſſed in public writings, and 
from which, (it is eſſential to add) all errors 
concerning facts have been removed, ſuch 
perſeverance appears to me a very reſpectable 
deciſion; and it is then, though only then, 
that we may ſafely ſay,.—“ the voice of the 
* People is the voice of G 


How, therefore, can the people of England 
acc, when, having formed opinions which may 
really be called their own, they think they 
have juſt cauſe to complain againſt the Ad- 
miniſtration ?. It is, as has been ſaid above, 
by the means of the right they have of 
electing their Repreſentatives; - and the ſame 
method of general intercourſe that has in- 
formed them with regard to the objects of 
their complaints, will enable them likewiſe to 


apply the remedy to them. 


Through this means they are acquainted 
with the nature of the ſubjects that have been 
deliberated upon in the Aſſembly of their 
Repreſentatives ;—they are informed by whom 
the different motions were made, by whom 
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they were ſupported; and the manner after 
which the ſuffrages are delivered, is ſuch, 
that they always can know the names of thoſe 
who would vote conſtantly: for the advance- 
ment of pernicious meaſures. 


And the People not only know the par- 
ticular diſpoſitions of every Member of the 
HFouſe of Commons; but the general noto- 
riety of all things gives them alſo a know- 
ledge of the political ſentiments of the greateſt 
part of thoſe whom their fituation in life 
renders fit to fill a place in that Houſe. 
And availing themſelves of the ſeveral va- 
cancies that happen, and ftill more of the 
opportunity of a general election, they purify 
either ſucceſſively, or at once, the Legiſlative 
Aſſembly; and without any commotion, or 
danger to the State, they effect a material 
reformation in the views of the Government. 


T am aware that ſome perſons will doubt 
of theſe patriotic and ſyſtematic views, which 
I attribute to the People of England, and will 
object to me the diforders that ſometimes 
happen at Elections. But this reproach, which, 


by the way, Comes W ith but little propriety 


Qq 


= 
2. 
"IS * 


n — — ca. 
— 
— 1 — —— PERLA 1 = 
+ ct — He = 

5 2 A 


=» o_—_ 
* 


b 


4 ', 
o 
„ #Y 
1 1 


2 


* - odd cg 


ww 


28 THE CONSTITUTION 


from Writers who would have the People 
tranſact every thing in their own perſons, 
this reproach, I ſay, though true to a cer- 
tain degree, is not however ſo much ſo, as 


it is thought by certain perſons who: have 


taken only a ae ſurvey of ag, ſtate 


\ 


of things. 


wth 


Without doubt, in a Conſtitution i in which 
all important cauſes of uneaſineſs are ſo effec- 


tually prevented, it is impoſſible but that the 
people will have long intervals of inattention. 
Called upon, on a ſudden, from that ſtate of 

inactivity, to elect Repreſentatives, they have 


not examined, beforehand, the merits of thoſe 


ho aſk them their votes; and the latter have 


not had, amidſt the general tranquillity, any op- 


Tone to make themſelves known to them. 


The Elector, perſuaded, at the ſame time, 
that the perſon whom he will elect, will be 


equally intereſted with him in the ſupport of 
public liberty, does not. enter into laborious 
diſquifitions, and from which he ſees he may 
exempt himſelf. Obliged, however, to give 


the preference to ſome body, he forms his 
choice on motives which would not be ex- 


# 
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cuſable, if it were not that ſome motives are 
neceſſary to make a choice, and that, at this 
inſtant, he is not influenced by any other: 
and indeed it muſt be confeſſed, that, in the 
ordinary courſe of things, and with Electors 
of a certain rank in life, that Candidate who 
happens to give the beſt entertainment, has 


a great chance to get che better of his 
competitors. 5 


- But if the meaſures of Government, and 


the reception of thoſe meaſures in Parliament, 
by means of a too-complying Houſe of Com- 


mons, ſhould ever be ſuch as to ſpread a 


ſerious alarm among the People, thoſe ſame 


cauſes which have concurred to eſtabliſh 


public liberty, would, no doubt, operate 


again, and likewiſe concur in its ſupport. A 
general combination would then be formed, 
both of thoſe Members of Parliament who 
have remained true to the public cauſe, and 
of perſons of every order among the Peo- 


ple. Public meetings, in ſuch circumſtances, 


would be appointed; general ſubſeriptions 
would be entered into, to ſupport the ex- 


pences, whatever they might be, of ſuch 
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a neceſſary oppoſition; and all private and 
unworthy purpoſes being ſuppreſſed by the 
ſenſe of the National danger, the choice of 
the Electors would then be wholly deter- 
mined by the conſideration of the public ſpirit 
of the Candidates, and the tokens by 
Win. of ſuch ſpirit. 109 
Thus were thoſe Parliaments formed, 


r 


- 
ic * 5 


which ſuppreſſed arbitrary taxes and im 
ments. Thus was it, that, under Charles the 
Second, the People, when recovered from that 
enthuſiaſm of affection with which they re- 
ceived a King ſo long perſecuted, at laſt 
returned to him no Parliaments but ſuch as 
were compoſed of a majority of Men attached 
to public liberty. Thus it was, that, perſe- 
vering in a conduct which the circumſtances 
of the times rendered neceſſary, the People 
baffled the arts of the Government; and 
Charles diſſolved three ſucceſſive Parliaments, 
without any other effect but that of having 
thoſe ſame Men re choſen, and ſet again. in 
oppoſition to him, of whom he ren as 
had rid himſelf en ever. 95d bin 


F ENGLAND 300 


Nor was James the Second happier in his 
attempts than Charles had been. This Prince 
ſoon experienced that his Parliament was 
atuated by the fame ſpirit as thioſe which 
had oppoſed the deſigns of his late brother; 
and having . ſuffered himſelf to. be led into 

meaſures of violence, inſtead of being better, 
taught, by the diſcovery he made. of. their 

ſentiments, his reign terminated by, that ca- 
taſtrophe with which every one is acquainted. 


Indeed, if we combine the right enjoyed 
by the People of England, of electing their 
Repreſentatives, with the whole of the Eng- 
liſh. Government, we: ſhall: become continually 
more ſenſible: of the great effects that may 
voſult from that right. All Men in the State 
are, ds has been before obſerved, really in- 
tereſted in the ſupport of public liberty ;— 
nothing but temporary motives, and ſuch as 


are peculiar to themſelves, can poſſibly induce 
the Members of the Houle of Commons to 
connive at meaſures ee of that liberty; 
the People, therefore, under ſuch circum- 
ſtances, need only change thoſe Members, 7 
in order effectually to reform the conduct of 


302 THE CONSTITUT ION 


that Houſe: and it may ſafely be — 
beforehand, that a Houſe of Commons com- 
poſed of a new ſet of perſons, will, from 
that circumſtance alone, be in the intereſts of 
the People. 


Hence, though the complaints of he Peo- 
ple do not always meet with a ſpeedy and im- 
mediate redreſs (a celerity which would be 
the ſymptom of a fatal unſteadineſs in the 
Conſtitution, and would ſooner or later bring 
on its ruin) Vet, when we attentively con- 
ſider the nature and the reſources of this 
Conſtitution, we ſhall not think it too bold 
an aſſertion to ſay, that it is impoſlible 
but that complaints in which the People 
perſevere, that is, to repeat it once more, 


5 e en will ſcones or later 
be redreſſed. CCC 
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2 © HAPTER' XIV. 
4 25 Right of Refibance. 


= UT all thoſe privileges of the People, 
conſidered in themſelves, are but feeble 
defences againſt the real ſtrength of thoſe who 
govern. ' All thoſe proviſions, all thoſe reci- 
procal Rights, neceſſarily ſuppoſe that things 


remain in their legal and ſettled courſe: 
What would therefore be the reſource of 
the People, if ever the Prince, ſuddenly freeing 
himſelf from all reftraint, and throwing him- 
ſelf, as it were, out of the Conſtitution, ſhould 
no longer reſpe& either the + perſon or the 
property of the ſubject, and ſhould either 


make no account of his conventions. with. his 5 


Parliament, or attempt to force it implicitly to = 

ſubmit to his will? It would be reſiſtance. 
Without entering here into the diſcuſſion- 
of a doctrine which would lead us to inquire 
into the firſt principles of civil Government, 
| conſequently engage us in a long diſquiſition, 
and with regard to which, beſides, perſons 
free from prejudices agree pretty much in 
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their opinions, I ſhall only obſerve here, (and 
it will be ſufficient for my purpoſe). that the 
queſtion has been decided in favour, of this 
doctrine by the Laws of England, and that 
reſiſtance is looked upon by them as the 
ultimate and- lawful reſource, againſt the 49 
lences of Power. „ lf 


It was refiſtance ehith gave birth to the great 
Charter, that laſting foundation of Engliſh Li- 
berty; and the exceſſes of a Power eſtabliſhed 
by force, were alſo repreſſed by force. (a) It 
has been by the ſame means that, at different 
times, the people have procured the con- 
firmation of it. Laſtly, it has alſo been the 
reſiſtance to a King who made no account 
of his own engagements, that has, in the ; 
iſſue, placed on the Throne the family- which 
is now in. en of it. 


(a) Lord Lyttelton ſays extremely well in his Perſian 
Letters, If the privileges of the People of England be 
c conceſſions from the Crown, is not the power of the 
& Crown itſelf, a conceſſion from the People?“ It might 
alſo be ſaid with equal truth, and ſomewhat more in point 
to the ſubject of this Chapter, — If the privileges of the 
People were an incroachment on the power of Kings, the 
power itſelf of Kings was, at firſt, an ineroachment (no 
matter whether effected by ſurpriſe) on the natural liberty of 
theFeople.. 
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This is not all; that reſource. which, till 
then, had only been an act of force, op- 
poſed to other acts of force, was, at that 
era, recognized by the Law itſelf. The 
Lords and Commons, ſolemnly aſſembled, 
declared that King James the Second, ha- 
eving endeavoured to ſubvert the Conſtitu- 

tion of the Kingdom, by breaking the 
« original contract between King and People, 
% and having violated the fundamental laws, 
and withdrawn himſelf, has abdicated the 
Government; and that the Throne is 
" thereby vacant.” ((a a) 


And left thoſe principles to which os 
Revolution than gave a ſanction, ſhould, in 
proceſs of time, become mere arcana of State, 
excluſively appropriated and known to a 
certain claſs of Subjects, the ſame Act we 
have juſt mentioned, expreſly inſured to in- 
dividuals the right of publickly preferring 
complaints againſt the abuſes of Govern- 
ment; and, moreover, of being provided with 


"44 The Bill of Rights has ſince given a new anion : 
to all theſe principles. 
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arms for their own defence.—Judge Black- 
ſtone expreſſes himſelf in the following terms, 
in his Commentaries on the Laws of Eng- 


land. (B. I. ch. i. p. 140.) 


And laftly, to vindicate thoſe rights, 
« when actually violated or attacked, the 


_« ſubjets of England are entitled, in the 


« firſt place, to the regular adminiſtration 


and free courſe of juſtice in the Courts 


« of law; next, to the right of petitioning 


«c the King and Parliament for redreſs of 


&* grievances ; and, laſtly, to the right of 
“ having and uſing arms for ſelf-preſervation 
and defence.” | 


| Laſtly, this right of oppoſing violence, in 


- whatever ſhape, and from whatever quar- 


ter, it may come, is fo generally acknow- 


ledged, that the Courts of law have ſome- 


times grounded their judgments upon it. I 
ſhall relate on this head a fact which is ſome- 


what remarkable. 


A ' Conſtable: being out 4 his precind, 
arreſted a woman whoſe name was Anne De- 
kins; one Tooly took her part, and in the 
heat of the fray, killed the aſſiſtant of the 
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Conſtable. Being proſecuted for murder, he 
alledged in his defence, that the illegality of 
the impriſonment was a ſufficient provocation 
to make the homicide excufable, and intitle 
him to the benefit of his Clergy. The Jury 
having ſettled the matter of fact, left the 
criminality of it to be decided by the Judge, 
by returning a ſþeczal verdict. The cauſe 
was adjourned to the King's Bench, and 
thence again to Serjeants' Inn, for the opinion 
of the twelve Judges. Here follows the 
opinion delivered by Chief Juſtice Holt, in 
giving judgment. 

« If one be impriſoned upon an unlawful 
1 authority, it is a ſufficient provocation 
« to all people, out of compaſſion, much 
„ more ſo when it is done under colour of 
« juſtice; and when the liberty of the ſub- 
| £ ject is invaded, it is a provocation to all 
00 the ſubjects of England.—A Man ought 
ce to be concerned for Magna Charta and 
« the laws; and if any one againſt law im- 
« priſon a Man, he is an offender againſt 
« Magna Charta.“ After ſome debate, oc- 
caſioned chiefly by Tooly's appearing not to 

Fe 
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have known that the Conſtable was out of 
his precinct, ſeven of the Judges were of 
opinion, that the priſoner was guilty of 
Manſlaughter, and he was admitted to the 
benefit of Clergy. (a) 


But it is with reſpect to this right of A 
final reſiſtance, that the advantage of a free 
preſs appears in a moſt conſpicuous light. 
As the moſt important rights of the People, 
without the proſpect of a reſiſtance which 
over-awes thoſe who ſhould attempt to violate 
them, are mere ſhadows; ſo this right of 
refiſting, itſelf, is but vain, when there exiſts 
no means of general concert between the dif- 
ferent parts of the People. 


Private individuals, | unknown to each other, 
are forced to bear in filence thoſe injuries in 
which they do not ſee other people take a 
concern. Left to their own individual ſtrength, 
they tremble before the formidable and ever- 
ready power of thoſe who govern ; and as the 


latter well know, nay, are apt to over-rate 
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(a) See Reports of Caſes argued, debated, and adjudged, 
in Banco Reginæ, in the time of the late Queen Anne, 
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the advantages of their own ſituation, they 
think they may venture upon any thing. 
But when they ſee that all their actions 
are expoſed to public view, that in conſe- 
quence of the celerity with which all things 
are communicated, the whole Nation forms, 
as it were, one continued irritable body, no 
part of which can be touched without exciting 
an univerſal /remor ; they become ſenſible that 
the cauſe of each individual is really the cauſe 
of all, and that to attack the loweſt among 
the People, is to attack the whole People. 


Here alſo we muſt remark the error of 
thoſe who, as they make the liberty of the 
People to conſiſt in their power, ſo make 
their power conſiſt in their action. 

When the People are often called to act 
in their own perſons, it is impoſſible for 
them to acquire any exact knowledge of the 
ſtate of things. The event of one day effaces 
the notions which they had begun to adopt on 
the preceding day ; ; and amidſt the continual 
change of things, no ſettled principle, and 
above all, no plans of union, have time to be 


eſtabliſhed among them. You with to have 
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the People love and defend their laws and 
liberty; leave them, therefore, the neceſſary 
time to know what laws and liberty are, and 
to agree in their opinion concerning them :— 
you wiſh an union, a coalition, which cannot 
be obtained but by a flow and peaceable 


proceſs ; forbear therefore continually to ſhake 
the veſſel. 


Nay farther, it is a contradiction, that the 
People ſhould a#, and at the fame time retain 
any real power. Have they, for inſtance, 
been forced by the weight of public oppreſ- 


ſions to throw off the reſtraints of the law, 


from which they no longer received protec- 
tion, they preſently find themſdves become 
ſubject, at once, to the command of a few 
Leaders, who are the more abſolute in pro— 
portion as the nature of their power is leſs 
clearly aſcertained : nay, perhaps they muſt 
even ſubmit to the toils of war, and to mili- 
tary diſcipline. 5 b b 
If it be in the common and legal courſe 
of things that the People are called to move, 
each individual is obliged, for the ſucceſs of 
the meaſures in which he is then made to 
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take a concern, to join himſelf to ſome 
party: nor can this party be without a Head, 
The Citizens thus grow divided among them- 
| ſelves, and contract the pernicious habit of 
ſubmitting to Leaders. They are, at length, 

no more than the clients of a certain number 
of Patrons 8 and the latter, ſoon becoming able 
to command the arms of the Citizens as they 
at firſt governed their votes, make little ac- 
count of a People, with one part of which 
they know how to curb the other. 


But when the moving ſprings of  Govern- 
ment are placed entirely out of the body of the 
People, their action is thereby diſengaged from 
all that could render it complicated, or hide it 
from the eye. As the People thenceforward 
conſider things ſpeculatively, and are, it 1 
am allowed the expreſſion, only ſpectators of 
the game, they acquire juſt notions of things; 
and as theſe notions, amidſt the general quiet, 
get ground and ſpread themſelves far and 
wide, they at length entertain, on the ſubject 
of their liberty, but one opinion. 


; Forming thus, as 1t were, one body, the 
People, at every moment, has it in its power 
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to ſtrike the decifive blow which is to level 
every thing. Like thoſe mechanical powers, 
the greateſt efficiency of which exiſts at the 
inſtant which precedes | their entering into 
action, it has an immenſe force, juſt becauſe 
it does not yet exert any; and in this ſtate 
of ſtillneſs, but of attention, conſiſts its true | 
momentum. 


With regard to thoſe who (whether from 
perſonal privileges, or by virtue of a com- 
miſſion from the People) are intruſted with the 
active part of Government, as they, in the 
mean while, ſee themſelves expoſed to public 
view, and obſerved as from a diſtance by Men 
free from the ſpirit of party, and who place 
in them but a conditional truſt, they are 
afraid of exciting a commotion which, though 
it would not be the deſtruction of all power, 
yet would ſurely and immediately prove the 
deſtruction of their own. And if we might 
ſuppoſe that, through an extraordinary con- 
junction of circumſtances, they ſhould re- 
ſolve among themſelves upon the facrifice 
of the laws on which public liberty is 
founded, they would no ſooner lift up their 
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eyes id that extenſive Aſſembly which 
views them with a watchful attention, than 
they would find their public virtue return upon 
them, and would make haſte to reſume that 
plan of conduct out of the limits of Which 
they can expect — but ruin and per- 
dition, 


In ſhort, as the body of the Pecgde cannot 
a&t without either ſubjecting themſelves to 
ſome Power, or effecting a general deſtrue- 
tion, the only part they can take in a Go- 
vernment with advantage to themſelves, is 
not to interfere, but to influence ; to be able 
to act, and not to act. 


The power of the People i is not when they 
ſtrike, but when they keep in awe: it is 
when they can oyerthrow every thing, that 
they never need to move; and Manlius included 
all in four words, when he faid to the Peo- 
ple of Rome, 1 t bellum, 1 habebitts, 


Ss 
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CHAPTER XIV. 


Proofs, drawn from F atts, of the Truth of the 
| Principles laid down in the preſent Work.— 
1. Joe peculiar Manner in which Revolu- 


trons have always been con cluded in En gt 


land. 


T may not be ſufficient to haye proved 
by arguments the advantages of the Eng- 
liſh Conſtitution : it will perhaps be aſked, 
whether the effects correſpond to the theory? ? 
To this queſtion (which I confeſs is ex- 
tremely proper) my anſwer i is ready; it is the 
ſame which was once made, 1 believe by 4 
Lacedemonian, Came and . 


If we peruſe the Engliſh Hiſtory, we Gall 
be particularly ſtruck with one circumſtance 
to be obſerved in it, and which diſtinguiſhes 
moſt advantageouſly the Engliſh Government 
from all other free governments: I mean the 
manner in which Revolutions and public com- 
motions have always been terminated in 
England. 5 


„. 
"4.44 3* 
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If we read with ſome attention the Hiſtory 
of other free States, we ſhall ſee public 
diſſenſions that have taken place in them, to 


have conſtantly been terminated: by ſettlements _ 


in which the intereſts only of a few were 
really, provided for ; while the grievances of 
the many were hardly, if at all, attended to, 
In England the very reverſe has happened, and 
we ſee Revolutions always to have been termi- 
nated by extenſive and elaborate proviſions for 
ſecuring the general liberty. roving: 9d To 


The Hiftory of the ancient Grecian Com- 
monwealths, but above all, of the Roman 
Republic, of which more compleat monu- 
ments have been left us, afford ſtriking proofs 
of the former part of this obſervation. 

What was, for inſtance, the conſequence 
of that great Revolution by which the Kings 
were driven from Rome, and in which the 
Senate and Patricians acted as the adviſers 
and Leaders of the People? The conſequence 
was, as we find in Dionyſius of Halicarnaſſus, 
and Livy, that the Senators immediately 
claimed to themſelves all thoſe powers, lately 
ſo much complained —_ by themſelves, which 
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the Kings had exerciſed. The execution of 
their future - decrees was entruſted to two 
Magiſtrates taken from their own body, and 


| Confuls and who were made to carry about 
them all the enſigns of power which had 


taken that the axes and faſces, the ſymbols. of 
which the Senate then claimed to itſelf, ſhould 


not be carried before both Conſuls at once, 
but only before one at a time, for fear of 


to themſelves thoſe Men who had the moſt 


admitted them as Members into their own 
Body; (4) and indeed this was a precaution 


But the intereſts of the Great Men in the 
Republic being thus ſettled, the Revolution 


3 haberent, duplicatus terror videretur. — Tit. Liv. L. Th 


entirely dependant on them, whom they called 
formerly attended the. Kings. Only, care was 


the power of life and death over the Citizens, 


doubling the terror of the People. (a) 


Nor was this all: the: Senators drew over 


intereſt at that time among the People, and 


which they could not prudently avoid taking. 


(a) e Omnia jura (Regum ) omnia inſignia,” primi Con- 
c ſules tenuere ; id modo cautum eſt ne ſi ambo faſces 


§. r. 


() Theſe new Senators were eines conſeripti.: hence the 
name of Patres Conſcripti, afterwards indiſcriminately given 
to the 1826 Senate. — Tit. Liv, ibid, | 


ven 
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ended. The new Senators, as well as the old, 
took care not to leſſen; by making proviſions 
for the liberty. of the People, a power which 
was now become their own. Nay, they pre- 
ſently ſtretched this power beyond its former 


tone; and the puniſhments which the Conſul 


inflicted in a military manner on a number of 


7 thoſe, who ſtill adhered to the former mode of 


Government, and upon his own children, 


taught the People what they had to expect 


for the future, if they preſumed to oppoſe 
the power of thoſe whom they had thus 
unwarily made their Maſters. 


£ Among the oppreſſive laws, or uſages, which 


the Senate, after the expulſion of the Kings, 
had permitted to continue, thoſe which were 
moſt. complained of by the People, were thoſe 


by which the Citizens who could not pay 
their debts. with the intereſt, (which at 


Rome was enormous) at the appointed time, 
became Haves to their Creditors, and were 
delivered over to them bound with cords: 
hence the word. Nex:, by which that kind of 
Slaves were denominated. The cruelties exer- 
ciſed by the Creditors on thoſe unfortunate 


Men, whom the private calamities cauſed 
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by the frequent wars in which Rome was 
engaged, rendered very numerous, at laſt rouſed 
the body of the People : they abandoned both 
the City, and their inhuman. fellow Citizens; 
an retreated to the other fide of the River 


But this ſecond Revolution, like the former, 
only procured the advancement of particu- 
lar perſons. A new office was created, called 
the Tribuneſhip. Thoſe whom the People had 
placed at their head, when they left the City, 
were raiſed to it. Their duty, it was agreed, 
was for the future to protect the Citizens; 
and they were inveſted with a certain num- 
ber of prerogatives for that purpoſe. This 
Inſtitution, it muſt however be confeſſed, 
would have, in the iſſue, proved very bene- 
ficial to the People, at leaſt for a long courſe 
of time, if certain precautions had been taken 
with reſpect to it, which would have much 
leſſened the future perſonal importance of the 
new Tribunes : (a) but theſe precautions the 
latter did not think proper to ſuggeſt; and with 


(a) Their number ought to haye been much e ; and 
they never ought to have accepted the power left to each of 
them, of ſtopping by his ſingle PREG the Fee. ; 

of all the reſt. 
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regard to thoſe abuſes themſelves, which had 
at firſt given riſe to the complaints of the 
People, - no farther mention was made of 
them. (a) 
. the Senate and Patricians, i in the early ages 
of the Commonwealth, kept very cloſely united 
together, the Tribunes, with all their perſonal 
privileges, were not able, however, during the 
firſt times after their creation, to gain an ad- 
mittance either to the Conſulſhip, or into the 
Senate, and thereby to ſeparate their condition 
any farther from that of | the People. This 
ſituation of theirs, in which it was to be withed 
they might always have been kept, pro- 
duced at firſt very good effects, and cauſed 
their conduct to anfwer in a great meaſure 
the expectations of the People. The Tri- 


| bunes complained loudly of the exorbitaney 


of the powers poſſeſſed by the Senate and Con- 
ſuls; and here we muſt obſerve that the 
| power exerciſed' by the latter over the lives 
of the Citizens, neyer had been yet ſubjected, 
(which will perhaps ſurpriſe the Reader) to 
any known laws, though ſixty years had al- 


ta} N of feditions were afterwards raiſed upon the 
fame account. 
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ready elapſed fince the expulſion of the Kings. 
The Tribunes therefore : inſiſted, that Jaws 
| ſhould be made which the Conſuls ſhould 
| thenceforwards be bound to follow]; and that 
they ſhould no longer be left, in the exerciſe 
of their power over the lives of the Citizens, 
to their own caprice and wantonneſs. (a) 

Equitable as theſe demands were, the Senate 
and Patricians oppoſed them - with great 
warmth, and either by naming Dictators, or 
calling in the aſſiſtance of the Prieſts, or by 
other means, they defeated for nine years 
together, all the endeavours of the Tribunes: 
However, as the latter were at that time in ear- 
neſt, the Senate was at laſt obliged to comply: ; 
and the Lex Terentilla was paſſed, by which 
it was enacted that a general Code of Laws 
ſhould be made. Theſe beginnings ſeemed 
to promiſe great ane to the cauſe of the 
People: but, unfortunately for them, the Senate 
found means to have it agreed, that the office 
of Tribune ſhould be ſet aſide during all the 
time that the Code ſoule be framing: they 


(a) & uod N in 23 jus dederit, eo Gontalih uſu- 
e rum; non ipſos libidinem ac licentiam ſuam pro lege 
c habituros.— Tit. Liv. L iii. F. 9. 
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moreover obtained, that the ten Men, called 
Decemvirs, to whom the charge of compo- 
fing that Code was to be given, ſhould be 
taken from the body of the Patricians; the 
ſame cauſes, therefore, produced again the ſame 
effects ; and the power of the Senate and 
Conſuls was left in the Code, or Laws of the 
twelve Tables, as undefined as before. As to 
the laws above mentioned, concerning debtors, 
which never had ceaſed to be bitterly com- 
5 plained of by the People, and with regard to 
which ſome ſatisfaction ought, in common juſ- 
tice, to have been given them, they were com- 
firmed, and a new terror added to them from 
the manner in which they were worded. 


II 


> The true motive of the Senate, when n 


| thus: truſted” the framing of the new laws 
to a new kind of Magiſtrates, called De- 
: cemvirs, was that, by ſuſpending the ancient 
8 office of Conſul, they might have a pre- 
& | tence for ſuſpending: alſo the office of Tri- 
- bune, and thereby rid themſelves of the 
© People, during the time that the important 
Fn buſineſs of framing the Code ſhould be car- 
5 rying on: they even, in order the better to 


ſecure that point, placed the whole power in 
It 
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the Republic, in the hands of theſe new. 
Magiſtrates. But the Senate and Patricians 
experienced then, in their turn, the danger of 
entruſting Men with an uncontrouled authority. 
As they themſelves had formerly betrayed the 
truſt which the People had placed in them, 
fo, on this occaſion, the Decemvirs alſo 
deceived them. They retained, by their own 
private authority, the unlimited power that had 
been conferred on them ; and at laſt exerciſed 
it on the Patricians as well as the Plebeians. 
Both parties therefore united againſt them; 
and the Decemvirs were . from the 
City. 


The former dignities of the Republic were 
reſtored, and with them the office of Tribune. 
Thoſe from among the People who had been 
moſt inſtrumental in deſtroying the power 
of the Decemvirs, were, as it was natural, 
raiſed to the Tribuneſhip ; and they entered 
upon their offices poſſeſſed of a prodi- 
gious degree of popularity. The Senate and 
the Patricians were, at the ſame time, ſunk 
extremely low in conſequence of the long 
tyranny which had juſt expired; and thoſe 
two circumſtances united, afforded the Tri- 
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bunes but too eaſy an opportunity of making 
the preſent Revolution end as the former 
ones had done, and converting it to the 
advancement of their own power. They got 
new perſonal privileges to be added to thoſe 
which they already poſſeſſed; and moreover 
procured a law to be enacted, by which it 
was ordained, that the reſolutions taken by 
the Comitia Tributa (an Aſſembly in which 
the Tribunes were admitted to propoſe new 
laws) ſhould be binding upon the whole 
Commonwealth :—by which they at once 
raiſed to themſelves an zmperium in imperio, 
and acquired, as Livy expreſſes it, a moſt 
active weapon. (a) 


) 


From that time great commotiens aroſe in 
the Republic, which, like all thoſe before 
them, ended in promoting the power of a few. 
Propoſals for eaſing the People of their debts, 
for dividing with ſome equality amongſt the 
Citizens the lands which were taken from 
the enemy, and for lowering the rate of the 
intereſt of money, were frequently made by 
the Tribunes. And indeed all theſe were 
excellent regulations to propoſe; but unfor- 


18 81 1111 wat 
| -(a) Acerrimum telum. 
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tunately for the People, the propoſals of them 
were only pretenoes made uſe of by the Tri- 
-bunes for promoting ſchemes of a fatal, though 
ſomewhat remote, tendency: to public liberty. 
Their real aims were at the Conſulſhip, - at 
the Prieſthood, and other offices of Executive 
power, which they were intended to controul, 
and not to ſhare. To theſe: views they con- 
tinually made the cauſe of the People ſub- 
ſervient 1 ſhall relate, among other inſtances, 
the manner in which they procured to them- 
ſelves an admittance to the office of Conſul. : 

Having, during ſeveral years, ſeized every 
opportunity of making ſpeeches to the Peo- 
ple on that ſubject, and even excited ſeditions 
in order to overcome the oppoſition of the 
Senate, they at laſt availed themſelves of the 
_ circumſtance of an interregnum (a time, during 
which there were no other Magiſtrates -in 
the Republic beſides themſelves) and propoſed 
to the Tribes, whom they had aſſembled, to 
enact the three following la ys: — the aſt: for 
ſettling the rate of intereſt of money; the 
ſecond for ordaining that no Citizen ſhould 
be poſſeſſed of more than fixe hundred acres 
of land; and the -third, for” providing that 


. 28 
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one of the two Conſuls ſhould be taken 


fram the body of the Plebeians. But on 
this occaſion it evidently appeared, ſays Livy, 
which of the laws in agitation were moſt 


agreeable to the People, and which, to thoſe 


who propoſed them: for the Tribes accepted 


the laws concerning the intereſt of money, 
and the lands; but as to that concerning the 


Plebeian Conſulſhip, they rejected it: and both 


the former articles would from that moment 
have been ſettled, if the Tribunes had not 


declared, that the Tribes were called either 
to accept, or reject, all their three propoſals at 


once. (a) Great commotions enſued there 
upon, for a whole year; but at laſt the Tri- 
bunes, by their perſeverance in inſiſting that 

the Tribes ſhould vote on their three rogatz9ns, 
Jointly, obtained their ends, and overcame both 


the oppoſition of the Senate, and the reluctance 
of the People. 


7 1 þ 
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(a) «© Ab Tribunis, velut per interregnum, concilio Plebis 
ho habit, apparuit quæ ex promulgatis Plebi, quæ latoribus, 


* oratiora eſſent; nam de fœnore atque agro rogationes 


* jubebant, de olebfio Conſulatu antiquabant: & Peres 
e utraque res eſſet, ni Iiipuni ſe. * omnia ſimul conſulere | 


$6 Plebem dixiflent,” —Tit, Liv iv. 8. 39. 
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In the fame manner did the Tribunes-get 
themſelves rendered capable of filling all other 
places of executive power, and public truſt, 
in the Republic. But after all their views 
of. that kind were accompliſhed, the Republic 
did not for all this enjoy more quiet; nor 
was the intereſt of the People better attended 
to. New ſtruggles then aroſe for actual 
admiſſion into thoſe places; for procuring 
them to relations, or friends; for govern- 
ments of provinces, and commands of armies. 
A few Tribunes, indeed, did at times apply 
themſelves earneſtly, out of real virtue and 
philanthropy, to remedy the grievances of the 
People; but both their fellow Tribunes, as we 
may ſee i in Hiſtory, and the whole body of thoſe 
Men upon whom the People had, at different 
times, beſtowed Conſulſhips, Ædileſhips, Cen- 
ſorſhips, and other dignities without number, 
united together with the utmoſt vehemence 
againſt them; and the real Patriots, ſuch as Ti- 
berius Gracchus, Caius Gracchus, and Fulvius, 
conſtantly periſhed in the attempt. 

1 have been ſomewhat explicit on the 
effects produced by the different Revolutions 
that have happened in che Roman Republic, 
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becauſe its Hiſtory is much known to us, 
and we” have, either in Dionyſius of Hali- 


carnaſſus, or Livy, confiderable monuments of 


the more ancient part of it. But the Hiſtory 
of the Grecian Commonwealths would alſo 
have ſupplied us with a number of facts to the 
ſame purpoſe. The Revolution, for inſtance, 
by which the Piſtratidæ were driven out of 
Athens that by which the Four hundred, and 


afterwards the Thirty, were eſtabliſhed, as 


well as that by which the latter were in 
their turn expelled, all ended in ſecuring the 
power of a few.— -The Republic of Syracuſe, 
that of Corcyra, of which Thucydides has left 


us a pretty full account, and that of Flo- 


rence, | of which Machiavel has written the 
Hiſtory, alſo preſent us a ſeries of public 


commotions, ended by treaties, in which, as 


in the Roman Republic, the grievances of the 
People, though ever ſo loudly complained of 
in the beginning by thoſe who acted as their 
defenders, were, in the iſſue, moſt careleſsly 


attended £0 or even n totally diſregarded. (a) 


(a) The Aavoletions which | have formerly bippened in 
France, have all ended like thoſe above mentioned: of this a 


remarkable inſlance may be ſeen in the Note (a) page 32. of 
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But if we turn our eyes towards the Eng- 
liſn Hiſtory, ſcenes of a quite different kind 
will offer themſelves to our view; and we 
ſhall find, on the contrary, that Revolutions 
in England have always been terminated by 
making ſuch- proviſions, and only ſuch, as all 
orders of the People were "ally and indiſ- 
criminately to enjoy. | 


Moſt extraordinary facts, [theft ! and which, | 
from all the other circumſtances that accom- 
panied them, we ſee, all along, to have been 
owing to the impoſſibility (a point that has been 
ſo much inſiſted upon in former Chapters) in 
which thoſe who poſſeſſed the confidence of the 
People, were, of transferring to themſelves any 
branch of the Executive authority, and thus 
ſeparating their own condition from that of 


the reſt of the People. 


Without mentioning the compacts Wen 
were made with the firſt Kings of the Nor- 
man line, let us only caſt our eyes on Magna 
this Work, The ſame things are alſo to be obſerved in 
the Hiſtory of Spain, Denmark, Sweden, Scotland, &c. but 


I have avoided mentioning States of a Monarchical form, 


till ſome obſervations are made, which the Reader will find 
in the XVIIch Chapter. | 


d 
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Charta, which is ſtill the foundation of Eng- 
liſn liberty, A number of citcumſtances, 


vrhich have been deſcribed in the former pact! 


of: this work, concurred. at that time to 


ſtrengthen the Regal power to ſuch à degree, 


that no Men in the State could entertain a 
hope of ſucceeding in any other view than 
that of fetting bounds to it. Ho great was 
the union which thence aroſe among all orders 


of the People! what extent, what caution, 


do we ſee in the proviſions made by that 
Gre 0 Charter. All the, objects for Which 1 


Men naturally | wiſh. to live in a ſtate of 


Society, were. ſettled ; in its thirty-cight Arti- 
cles. The judicial authority was regulated. 
The perſon. and property of the individual 
were ſecured, The ſafety of the Merchant 
and stranger was provided for. The higher 
claſs of Citizens gave up a number of op- 
preſſtye privileges which they had long ſince 
accuſtomed themſelves to look upon as their 
undoubted rights. (a) Nay, the aper un 


() All poſſeſſors of lands took the engagement to eſtabliſh 
in behalf of their "Tenants and Vaſfſals (zrga ſues) the fame 
liberties which they — from the Kang. — Meg. Char. 
Cap. xxxviii. 

Gu 
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of tillage of the Bondman, or Slave, were allo 
ſecured to him; and for the firſt time per- 
| haps in the annals of the World, a civil war 
was terminated by making ſtipulations in 
favour of thoſe unfortunate Men to whom the 
avarice and luſt of dominion inherent in hu- 
man Nature, continued, over the greateſt part 
of the Earth, to deny the common rights of 
Mankind. 5 


Under Henry the Third great diſturbances 
aroſe; and they were all terminated by ſolemn 
confirmations given to the -Great Charter. 
Under Edward I. Edward II. Edward III. and 
Richard II. thoſe who were entruſted' with the 
care of the intereſts of the People, loſt no 
opportunity that offered, of ſtrengthening til 
farther that foundation of public liberty; of 
taking all ſuch precautions as might render 
the Great Charter ſtill more effectual in the 
event bey had not ceaſed to be convinced 
that their cauſe was the fame with that of 
all the reſt of the People. 


Henry of Lancaſter having laid claim to 
the Crown, the Commons received the law 
from the Victorious. They ſettled the Crown 
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upon him, by the name of Henry the 
Fourth; and added to the Act of Settlement, 
provifions which the Reader may fee in the 
ſecond Volume of the Parliamentary Hiſtory 
of England. Struck with the wiſdom of the 
conditions demanded by the Commons, the 
Authors of the Book juſt mentioned, obſerve, 
perhaps with ſome ſimplicity, that the Com- 
mons of England were no fools at that time. 

They ought rather to have ſaid, —The Com- 
mons of England were happy enough to form 
among themſelves an Aſſembly in which every 
pne could propoſe what matters he pleaſed, 
and freely. diſcuſs them: they had no poſſi- 
bility left of converting, either theſe advan- 
tages, or in general the confidence which the 
People had placed in them, to any private 
views of their own: they therefore, without 
loſs of time, endeavoured to ſtipulate uſeful 
conditions with that Power by which they 
law. themſelves at every inſtant expoſed to 
be diſolved and diſperſed; and induſtriouſly 
applied themſelves to inſure the ſafety of 
the whole People, as it was the only means 
they | had of n their own. 
A 
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In the long contentions which took place 
between the Houſes of York and Lancafter, 
the Commons remained ſpectators of diſorders 
which, in thoſe times, it was not in their 
power to prevent: they fucceſſively acknow- 
ledged the title of the victorious parties 3 
but whether under Edward the Fourth, under 
Richard the Third, or Henry the Seventh by 
whom thoſe quarrels were | terminated, they 
_ continually availed themſelves of the import- 
ance of the ſervices which they were able 
to perform to the new eſtabliſhed Sovereign, 
for obtaining effectual conditions in favour 
of the whole body of the People. 

At the acceſſion of James the Firſt, which, 
as it placed a new Family on the Throne of 


England, may be conſidered as a kind of 
Revolution, no demands were made by the 
Men who were at the head of the Nation, 
but in favour of general liberty. 


After the acceſſion of Charles the Firſt, | 
diſcontents of a very ſerious nature began 
to take place; and they were terminated, in 
the firſt inſtance, by the Act called the Peii- 
tion of Right, which is Rill Iooked upon as 
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4 molt. preriſe and accurate delineation of the 
rights of the People. (a) O 


At the Reftoration of Charles the Second, 
the Conflitution being re-eſtablithed: upon its 
former principles, the former confequences 
produted by it, began again to take place ; and 
we” fee at that æra, and indeed during the 
whole conrſe of that Reign, a continued ſeries 


ot” corona een for ſecuring the {organ 


Lay,” the great « event which took place 
in the year 1689, affords a ſtriking con- 
firmation of the truth of the obſervation made 
in this Chapter. : NE this ra the political 
wonder again appeared of a Revolution ter- 
minated by | a ſeries of public Acts, i in n which 


(a) The diſorders which took place in the latter part of 
the reign of that Prince, are indeed a compleat contradiction 
of the aſſertion which is the ſubject of the preſent Chapter; 
but they, at the ſame time, are a no Jeſs convincing con- 
firmation of the truth of the principles laid down in the 
courſe of this Work. The above-mentioned diſorders took 

riſe from that day in which Charles the Firſt gave up the 

power of diſſolving his Parliament; that is, from the day 
in which the Members of that Aſſembly acquired an inde- | 
pendent, perſonal, laſting authority, which they ſoon began 
to turn againſt the People who had raiſed them to it. 


# 
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no intereſts but thoſe of the People at large, 
were conſidered and provided for; no' clauſe, 
even the moſt indirect, was inſerted, either 
to gratify the preſent. ambition, or favour the 
future views, of thoſe who were perſonally 
concerned in bringing thoſe Acts to a con- 
cluſion. Indeed, if any thing is capable of 
conveying to us an adequate idea of the ſound- 
neſs, as well as peculiarity, of the principles 
on which the Engliſh Government is founded, 
it is the attentive peruſal of the Syſtem of 
public Compacts to which the Revolution of 
the year 1689 gave riſe, —of the Bill of 
Rights with all its different. clauſes, © and 
the ſeveral Acts which under two ſubſequent 
Reigns, till the acceſſion of the Houſe of 
Hanover, were made in order to ſtrengthen it. 


"CHAP. 
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Second D ference. —T Be Manner jy = which 


the Laws for the Liberty of the Subject are 
executed in England. | 


HE ſecond difctence which 1 ſpoke 

of, between the Engliſh Government, | 
and [hb of other free States, concerns the 
important object of the execution of the Laws. 
On this article, alſo, we ſhall find the advan- 
tage to lie on the fide of the Englith Go- 
vernment; and if we make a compariſon 
between the Hiſtory of thoſe States, and that 
of England, it will lead us to the following 
obſervation, viz. That, though in other free = 
States the laws concerning the liberty of the 
Citizens were imperfect, yet, the execution 
of them was ſtill more defective. In Eng- 
land, on the contrary, the laws for the ſecurity 
of the Subject, are not only very extenſive in 
their proviſions, but the manner in which 
they are executed, carries theſe advantages ſtill 
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farther; and Engliſh Subjects enjoy no leſs 
liberty from the ſpirit both of juſtice and 
mildneſs, by which all branches of the Go- 
vernment are influenced, than from the accu- 
racy of the laws themſelves, 


The Roman Commonwealth will here again 
ſupply | us with examples to prove the former 
part of the above aſſertion. When I faid, in 
the foregoing Chapter, that, in times-of public 
commotion, no proviſions were made for the 
body of the People, I meant no proviſiens 
that were likely to prove effectual in the euent. 
When the People were rouſed to a certain 
degree, or when their concurrence was nereffary 
to carry into effect certain reſolutions, or 
meaſures, that were particularly intereſting 
to the Men in power, the latter could not, 
with any prudence, openly profeſs a con- 
tempt for the political wiſhes of the People; 
and ſome | declarations expreſſed in general 
words, in favour of public liberty, were indeed 
added to the laws that were enacted on thoſe 
occafions. But. theſe declarations, and the 
principles which they tended to eſtabliſh; were 
afterwards even openly diſregarded in practice. 


Thus, when the People were made to vote, 
Wau: a year after the expulſion of the Kings, 
that the Regal Government never ' ſhould 
be again eſtabliſhed in Rome, and that thoſe 


viho ſhould endeavour” to reſtore it, © ſhould 


be devoted to the Gods, an article was added, 
which, in general terms, confirmed to the 
Citizens the right they had before enjoyed 


under the Kings, of appealing to the People 


from the ſentences of death paſſed upon them. 
No puniſhment {which will ſurpriſe t the 


Reader) Was decreed againſt thoſe who ſhould 


violate this law.; and indeed the Conſuls, as 
we may ſee in. Dionyſius of Halicarnaſſus and 


Livy, concerned themſelves but little about the 


appeals of the Citizens, and in the more than 5 
military exerciſe of their functions, ſported | 
with rights which they ought 1 to have reſpected, 
however imperfectly and looſely ſecured. 
An article to the ſame purport with the 
above, was afterwards alſo added to the laws 


of the Twelve Tables; but the Decemvirs, 


to whom the execution of thoſe laws was 
at firſt committed; behaved exactly in the 
ſame manner, and even worſe than the Conſuls 


had done before them; and after they were 


XxX. 
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expelled, (a) the Magiſtrates who. ſuoceaial 
them, appear to have been as little tender of the 
lives of the Citizens. I ſhall, among many 
inſtances, relate one which will ſhew upon what 
Might grounds the Citizens were expoſed to 


have their lives taken away. Spurius Mzlius 
being accuſed of endeavouring to make him- 
ſelf King, was ſummoned by the Maſter of 
the Horſe, to appear before the Dictator, in 
order to clear himſelf of N this ſomewhat ex- 
traordinary imputation. Spurius took refuge 
among .the People; the Maſter of the Horſe 
purſued him, and killed him on the ſpot, 
The multitude having thereupon expreſſed 4 
great indignation, the Dictator had them called 
to his Tribunal, and declared that Spurius 
had been lawfully put to death, even though 
he might be innocent of the crime laid to 
his charge, for his refuſing to appear beſore 


* | — * — — — — — 22 7720S 
: „ „ i «a. . 


(a) At the expulſion of the Decemyirs, a law was alfa 
enacted, that no Magiſtrate ſhould be created from whom an 
appeal could not be made to the People (Magiſtratus fine pro- 
vocation.— Tit. Liv. L. III. §. 55) by which the People 
meant to aboliſh the Dictatorſhip: but, from the fact which 
will juſt now be related, and which happened about ten years 
afterwards, we ſee that this law was not better obſerved than | 
5 all 8 others bad been, 


the Dickator, when fummoned | to de fo by 
che Mafter of the Horſe. (a) - 


About one hundred and forty years after the 
times we mention, the law concerning the ap- 
peals to the People, was enacted for the third 
time. But we do not ſee that it was better | 
obſerved afterwards, than it had. been before : J 
and we not only find it frequently violated by 
the different Magiſtrates of the Republic ; ; but 
the Senate alſo, "notwithflanding this law, at 
times made formidable examples of the Citi- 
zens. Of this we have an inſtance in the three 
hundred ſoldiers who had pillaged | the Town of 
Rhegium. The Senate, of its own authority, 
ordered them all to be put to death. In vain 
did the Tribune i lavius remonſtrate againſt ſo 
ſevere an exertion of public juſtice | on Roman 
Citizens 1 the Senate, ſays Valerius Maximus, 
nevertheleſs perſiſted 1 in its reſolution. (3) | 


(a) «© Tumultuantem deinde multitudinem, incertà 
exiſtimatione facti, ad concionem vocari juſſit, & Mzlium 
Jure cæſum pronunciavit, etiamſi regni erimine inſons R I 


ui vocatus a Magiſtro ben, ad ee non Wye — 
Tt. c 1 


(5) Val. Max. L. II. . 7 2 Author does 929 
mention the preciſe number of thoſe who were put to deatn 
on this e he only ſays that they were executed fifty 


XA 2 
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All theſe laws for ſecuring the lives of the 
Citizens, had hitherto been enacted without. 
any mention being. made of a puniſhment 
againſt thoſe who ſhould. violate them. At 
laſt . the celebrated Lex Porcia was paſſed, 1 
which ſubjected to baniſnment thoſe who 
ſhould cauſe a Roman Citizen to be ſcourged 
and put to death. From a number of in- 
ſtances poſterior to that law, we ſee that it 
Was not better obſerved than thoſe before it 
: had been: Caius Gracchus, therefore, cauſed 
| the Lex Sempronia to be enacted, by which 
a new ſanction was given to it. But this 
law did not ſecure his own life, and that of 
his friends, better than the Lex Porcia had done 
that of his brother, and thoſe Who had ſup- 
ported him: indeed, all the events Which took 
15 place about thoſe. times, rendered it manifeſt 
that the evil was ſuch as Was beyond the 
power of any laws to cure.—1 ſhall here 


— — — — — 
at a time, in different, 4 . pi other Authors 
make the number of them amount to four thouſand, Livy 
fpeaks of an whole Legion.—Legio Campana que. Rhegium 
occupauerat, . obſeſſa, deditione factd ſecuri percuſſa . — Tit. 

Liv. L. xv. Epit.—I have followed here Polybius, who 
ſays that only three hundred Were taken and e to 
Rome. 
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mention a fact which affords: a remarkable 
inſtance of the wantonneſs with which the. 
Roman Magiſtrates had accuſtamed. themſelves. 
to take away the lives of the Citizens. A 
Citizen, named Memmius, having put up for 


the Conſulſhip, and publickly canvaſſing for the 


ſame, in oppoſition to a Man whom the Tri- 
| bune Saturninus ſupported, the latter cauſed 
him to be apprehended, and made him expire 
under blows in the public Forum. The 
Tribune even carried his inſolence ſo far, as 
Cicero informs us, as to give to this act of 
cruelty, tranſacted in the preſence of the whole 
People aſſembled, the outward form of a 
lawful act of public Juſtice. (a) 


(a) The fatal forms of words (cruciatis carmina) uſed by 
the Roman Magiſtrates, when they ordered a Man to be put 
to death, reſounded (ſays Tully, in his ſpeech pro Rabiric) in 
the Aſſembly of the People, in which the Cenſors had for- 
bidden the common Executioner ever*t@-appear. { Litter, 
colliga manus. Caput obnubito. Arbori inſalici ſuſpendite. 
 ——Memmius being a conſiderable Citizen, as we may 

conclude from his canvaſling with ſucceſs for the Conſulſhip, 
all the great Men in the Republic took the alarm at the 
atrocious action of the Tribune: the Senate, the next day, 
iſſued out its ſolemn Mandate to the Conſuls, ro provide 
that the Republic ſhauld-receive uno detriment; and the Tri- 


bune was killed in a pitched battle that was fought at the 


foot of the Capitole, 
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Nor were the Roman Magiſtrates ſatisfied 


with committing acts of injuſtice in their | 


political capacity, and for the ſupport of the 
| power of that Body of which they made a 
part. Avarice and private rapine were at laſt 
added to political ambition. The Provinces 
were firſt oppreſſed and plundered. The cala- 
mity, in proceſs of time, reached Italy itſelf, 
and the centre of the Republic ; till at laſt the 
Lex Calpurnia de repetundis was enacted to put a a 
ſtop to it. By this law, an action was given to 
the Citizens and Allies for the 1 recovery of the 
money extorted from them by Magiſtrates, or 
Men in power; and the Lex Funia after- 
wards added the penalty of baniſhment, to 
the obligation of making reſtitution. 


But here another kind of diſorder ' aroſe. 
The Judges proved as corrupt, as the Magi- 
ſtrates had been oppreſhve. They equally 
betrayed, in their own province, the cauſe of 
the Republic with which they had been in- 
truſted; and choſe rather to ſhare in the plun- 
der of the Conſuls, the Prætors, and the Pro- 


conſuls, than put the laws i in force againſt 
them. 
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New expedients were, therefore, - reſorted to, 
in order to remedy | this new evil. Laws 
were made for judging and puniſhing, the 
Judges themſelves ; and above all, continual 
changes were made in the manner of compo- 
ſing their Aſſemblies. But the malady lay too 
deep for common legal proviſions to remedy. 
The guilty Judges employed the ſame re- 
ſources in order to avoid conviction, that 
the guilty Magiſtrates had done; and thoſe 
changes at which we are amazed, which 
were made in the conſtitution of the judi- 
ciary Bodies, (a) inſtead of obviatin g the corrup- 


(a) The Judges, (over the Aſſembly of whom the Prætor 

uſually preſided) were taken from the body of the Senate, 
till ſome years after the laſt Punic War; when the Lex Sem- 
pronia, propoſed by Caius S. Gracchus, enacted, that they 
ſhould in future be taken ſrom the Equeſtrian Order. The 
Conſul Cæpio procured afterwards a law to be enacted, by 
which theJudges were to be taken from both Orders, equally. 
The Lex Servilia ſoon after put the Equeſtrian Order, again 
in poſſeſſion of the Judgments; and the Lex Livia reſtored 
them intirely to the Senate. The Lex Plautia enacted after- 
wards, that the Judges ſhould be taken from the three Or- 
ders; the Senatorian, Fqueſtrian, and Plebeian, The Lex 
Cornclia, framed by the Dictator Sylla, enacted again that 
the Judges ſhould be intirely taken from the body of the 
Senate, The Lex Aurelia ordered anew, that they ſhould be 
taken from the three Orders. Pompey made afterwards a 
change in their number, which he fixed at ſeventy five, and 
in the manner of electing them. And laſtly, Cæſar ine 
reſtored the Judgments to the Order of the Senate. 
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tion of the. Judges, only transferred to other 
Men the profit ariſing from becoming guilty 
of it. The complaint was already grown 
general, in the times of the Gracchi, that no 
Man who had money to give, could be brought 
to puniſhment. (a) Cicero fays, that in his 
time, the ſame opinion was become ſettled and 
_ univerſally received; (5) and his Speeches are 
replete with his lamentations on what he 
calls the - /evity, and the infamy, of the public 
Judgements. 


Nor was the impunity of corrupt Jodges 
the only evil under which the Republic 
laboured. Commotions of the whole Empire 
at laſt took place. The horrid vexations, 
and afterwards the acquittal, of Aquillius, 
Proconſul of Syria, and of ſome others wha 
had been guilty of the ſame crimes, drove the 
Provinces of Aſia to deſperation: and it was 
then, that that terrible war of Mithridates 
aroſe, which was uſhered in by the death of 
eighty thouſand Romans, maſſacred in one 
day, in all ths Cities of Aſia. (c) 


0 App: de Bell. Cir...) Af. in Verr. J. 95 1. 
(c) Appian. ; 
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The Laws and public Judgments not omy 


thus failed of the end for which they had 


been eſtabliſned: they even became, at laſt; 
new means of oppreſſion added to thoſe which 
already exiſted. Citizens poſſeſſed of wealth, 
perſons obnoxious to particular Bodies, or the 
few Magiſtrates who attempted to ſtem the 
torrent of the general corruption, were accuſed 


and condeinged:; while Pifo, of whom Cicero, 


in his ſpeech againſt him, relates things which 


make the Reader ſhudder with hortor, and 


Verres, who had been guilty of enormities of 


the ſame kind, eſcaped unpuniſhed. 


Hence a war aroſe Nil more formidable 


than the former, and the dangers of which 


we wonder that Rome was able to ſurmount; 
The greateſt part of the Italians revolted at 


once, exaſperated by the tyranny of the pub- 


lic Judgements; and we find in Cicero, who 
informs us of the cauſe of this revolt, which 
was called the Social war, a very expreſſive 
account both 'of the unfortunate condition of 
the Republic, and of the perverſion that had 
been made of the methods taken to remedy 


it. An hundred and ten years are not 
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yet elapſed (ſays he) ſince the law for the 
recovery of money extorted by Magiſtrates was 
firſt propounded by the Tribune Calpurnius Piſo. 
A number of other laws to the ſame effect, con- 
tinually more and mdre ſevere, have followed 
it: but ſo many perſons have been accuſed, ſo 
many condemned,—ſo formidable a war has 
been excited in Italy by the terror of the public 
 Judgements,—and when the laws and Judge- 
ments have been ſuſpended, ſuch an oppreſ— 


fron and plunder of our Allies has prevailed, 


that we may truly ſay, that it is not by 
our own ſtrength, but by the weakneſs of 
others, that we continue to exiſt.” (a) 


I have entered into theſe particulars with 
regard to the Roman Commonwealth, becauſe 
the facts on which they are grounded, are 
remarkable of themſelves, and yet no juſt 
concluſion could be drawn ' from them, unleſs 
a ſeries of them were preſented to the 
Reader. Nor are we to account for theſe 
facts, by the luxury which prevailed in the 
latter ages of the Republic, by the corrup- 
tion of the manners of the Citizens, their 


(a) See Cic. de Off. L. II. F. 75. 
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degeneracy from their ancient principles, and 


ſuch-like looſe general phraſes, which may 


perhaps be uſeful to expreſs the manner itſelf 


in which the evil became manifeſted, but by 
no means account for the cauſes of it. 


The above diſorders aroſe from the very 
nature of the Government of the Republic ;— — 
of a Government in which the Executive 


and Supreme Power being made to centre 


in the Body of thoſe in whom the People 
had once placed their confidence, there re- 
mained no other effectual Power in the State 


that might render it neceſſary for hein to 


keep within bounds of juſtice and decency. 


And, in the mean time, as the People, who 


were intended as a check over that Body, 


continually gave a ſhare in this ſame Execu- 


tive authority, to thoſe whom they intruſted 


with the care of their intereſts, they increaſed 
the evils they complained of, as it were, at 


every attempt they made to remedy them; 


and inſtead of raiſing up Opponents to thoſe 

who were become the enemies of their liberty, 

as it was their intention to do, continually 
. them with new Aſſociates. 
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From this ſituation of affairs, flowed as an 
unavoidable conſequence, that continual deſer- 
tion of the cauſe of the People, which even. 
in time of Revolutions, when the paſſions 
of the People themſelves were rouſed, and 
they were in a great degree united, manifeſted 
itſelf in ſo remarkable a manner. We may 
trace the ſymptoms of the great political ; 
defect here mentioned, in the earlieſt ages of 
the Commonwealth, as well as in the laſt 
ſtage of its duration. In Rome, while ſmall 
and poor, it rendered vain whatever rights 
or power the People poſſeſſed, and blaſted all 
their endeavours to defend their liberty, in 
the ſame manner as in the more ſplendid 
ages of the Commonwealth, 1t rendered the 
moſt ſalutary regulations utterly fruitleſs, and 
Even inſtrumental to the | ambition and avarice 
of a few. he prodigious fortune of the 
Republic, in ſhort, did not create the order, 
it only gave full ſcope to it. 


But if we turn our view towards the Hiſtory 
of the Engliſh Nation, we ſhall ſee how, 
from a Government in which the above 
defects did not exiſt, different conſequences 
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have lee :—how : cordially all ranks "4 
Men have always united together to lay under 


proper reſtraints this Executive power, which 


they knew could never be their own, In, 
times of public Revolutions, the greateſt care, 


as we have before obſerved, was made uſe of, 


to aſcertain the limits of that Power; and after 
peace had been reſtored to the State, thoſe. 
Who remained at the head of the Nation, 


manifeſted an unwearied jealouſy in main 


taining thoſe advantages which the united 
efforts of all had obtained. | 


Thus it was made one of the PS Ok of 


Magna Charta, that the Executive Power. | 


ſhould not touch the perſon of the Subject, 
but in conſequence of a judgment paſſed 
upon him by his peers: and ſo great was 


afterwards the general union in maintaining 


this law, that the Trial by Jury, that admira- 
ble mode of proceeding which ſo ellectually 
ſecures the Subject againſt all the invaſions 
of Power, even (what ſeemed fo difficult to 
attain) againſt thoſe which might be made 
under the ſanction of Judicial authority, has 
been preſerved to this day. It has even been 
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preſerved in all its original purity, though | 
the ſame has been ſucceſſively ſuffered \ to 
decay, and then to be loſt, in the other 
countries of Europe, where it was known 
for a while. (2) Nay, though this privilege 
of being tried by one's peers, was at firſt a 
privilege of Conquerors and Maſters, exclu- 
fively appropriated to thoſe parts of Nations 
which had originally invaded and ſubdued the 
reſt by arms, it has in England been ſuc- 
ceſſively extended to every Order of the 
| 8 5 | : 


TY 


— ours. 2 * * —— * 


(a) The Trial + Jury was in uſe among the 1 
long before they came over to England; but it is now utterly | 
Joft in that Province. It even began very early to degenerate 
there from its firſt inſtitution: we ſee in Hale's Hiſtory 
of the Common Law of England, that the unanimity among 
Jurymen was not required in Normandy for making a 
verdict, a good verdit; but when Jurymen diſſented, a 
number of them was taken out, and others added in their . 
ſtead, till an unanimity was procured. —In Sweden, 
where, according to the opinion of the Learned in that Coun- 
try, the Trial by Fury had its firſt origin, only ſome forms 
of that Inſtitution are now preſerved in remote parts of the 
Country, where ſets of Jurymen are eſtabliſhed for life, and 
have a ſalary accordingly. See Robinſon's State of Sweden.— 
And in Scotland, the vicinity of England has not been able to 
preſerve to the Trial by Jury its genuine ancient form: the 
unanimity among Jurymen is not required there, as I have 
been told, to form a Verdict; but the majority is deciſive. 
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And not only the perſon, but alſo the 
property of the individual, has been ſecured 
againſt all arbitrary attempts from the Exe- 
cutive power; the latter has been ſucceſſively 
reitrained from touching any part of the pro- 
perty of the Subject, even under pretence of 
the neceſſities of the State, but by the free 
aſſent of the Repreſentatives of the People. 
Nay, ſo true and perſevering has been the 
zeal of theſe Repreſentatives in aſſerting on 
that account the intereſts of the Nation, 
from which they could not ſeparate their 
own, that this privilege of taxing themſelves, 
which was in the beginning grounded on a 
moſt precarious tenure, and only a mode of 
governing adopted by the Sovereign for the 
ſake of his own convenience, has become, 
in time, a ſettled right of the People, which 
the Sovereign has found it at laſt neceſſary 
ſolemnly and repeatedly to acknowledge. 


Nay more, the Repreſentatives of the Pro 
ple have applied this Right of Taxation to 
| a ſtill nobler uſe than the mere preſervation 
of property: they have, in proceſs of time, 
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ſucceeded in converting it into a regular and 
conſtitutional means of OY the mo- 
tions of the Executive Power.- 


By means 
of this Right, they have gained the advan- 
tage of being conſtantly called to concur in 
the meaſures of the Sovereign ; of having the 
greateſt attention ſhewn by him to their 
requeſts ; ; as well as the higheſt regard paid to 
any engagements that he enters into with 
them. Thus has it become at laſt the pecu- 
liar happineſs of Engliſh Subjects (to whatever 
other People, either ancient or modern, we 
compare them) to enjoy a ſhare in the Govern- 
ment of their Country, by electing Repre- 
ſentatives, who, by reaſon of the peculiar 
circumſtances they are in, and the extenſive 
rights they poſſeſs, are both willing faithfully 
to ſerve thoſe who have appointed them, and 
able to do it. | 5 

And indeed the Commons have not reſted 
ſatisfied with eſtabliſhing, once for all, the 
proviſions for the liberty of the People which 
have been .juſt mentioned. They have after- 
wards made the preſervation of them, the 
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firſt object of their cares, (a) and taken every 
mn, of giving new life to them. 


Thus, untler Charles the Firſt, attacks of 
a moſt alarming nature having been made « on 
the privilege of the People to grant free ſup- 
plies to the Crown, the Commons vindi- 


cated, without loſs of time, that great right 
of the Nation, the Conſtitutional bulwark of 


al others ; ; and haſtened to oppugn, in their 
beginning, every precedent of a practice that 


muſt in the end have produced the utter ruin 
of public liberty, 


They even extended their care to abuſes of 


every kind. The judicial authority, for in- 
ſtance, which the Executive Power had imper- 
ceptibly aſſumed to itſelf, both with reſpect to 
the perſon and property of the individual, was 


abrogated by the A& Which aboliſhed the 


Court of Star-Chamber ; and the Crown was 
brought back to its true Conſtitutional office, 


viz. the countenancing, and ſupporting with 


its ſtrength, the execution of the Laws. 


5.16) The firſt operation of t the 8 at the begin- 


ning of a Seſſion, is to appoint four grand Committees. 


218 is a Committee of Religion, another of Grievances, 


another of Courts of Juſtice, and another of Trade: they 
are to be ſtanding Committees during the whole Seſſion. 
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The ſubſequent endeavours of the Legiffa- 
ture have carried even to a {till greater extent 
the above privileges of the People: they have 
moreover ſucceeded in reſtraining the Crown 
from any attempt to ſeize and confine, even for 


the ſhorteſt time, the perſon of the Subject; 
| unleſs it be in the caſes aſcertained by the Law, 
of which the Judges of i it are to decide. 


Nor has this extenſive unexampled freedom, 
at the expence of the Executive Power, been 


made, as we might be inclinable to think, the 


excluſive appropriated privilege of the great and 
powerful. It is to be enjoyed alike by all 
ranks of Subjects: ; nay, it was the injury 
done to a common Citizen that gave ex- 
iſtence to the Act which has compleated 
the ſecuring of this intereſting branch of 


public liberty. The oppreſſion of an ob- 


« ſcure individual,” fays Judge Blackſtone, 
« gave riſe to the famous Habeas Corpus A :” 
Junius has quoted this obſervation of the 
Judge; and the ſame 18 well worth being 
repeated a third time, for the juſt idea it 
conveys of that readineſs of all Orders of 
Men to unite in defence of common liberty, 
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which is a charaReriftic circumnftocs- in x the 
Engliſh Government. ( 


And this general union, in favour of public 
liberty, has not been confined to framing laws 
for its ſecurity. | It has operated with no leſs 
- vigour in bringing to puniſhment ſuch as have 
ventured to infringe them; and the Sovereign 
has conſtantly found it neceſſary to give up the 
'violators of thoſe laws, even When his own 
ſervants, to the Juſtice of their Country. 


Thus we find, fo early as the reign of Ed- 
ward the Firſt, Judges Who were convicted of 
having committed exactions in the exerciſe of 
their offices, to have been condemned by a ſen- 
tence of Parliament. (5) From the immenſe 
fines which were laid upon them, and which 


— 


2 a) The individual here alluded to was one Francis Jenks, 
who having made a motion at Gui!Jhall, in the year 1676, 
to petition the King for a new Parliament, was examined 
before the Privy Council, and afterwards committed to the 
Gatehouſe, where he was kept about two months by the 
delays made by the ſeveral Judges to whom he applied, in 


granting him a Habeas Corpus, — See the State Tryals, Vol. vii. b 
Anno 1676. 


(5) Sir Ralph de Hengham, Chief Juſtice of the King” > 
Bench, was fined 7000 marks; Sir Thomas Wayland, Chief 
Juſtice of the Common Pleas, had his whole eftate forfeited ; 
and Sir Adam de Stratton, Chief Baron of the Exchequer, 
fined 34000 marks, 5 

Z 2 2 
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it ſeems they were in condition to pay, we 
may indeed conclude that, in thoſe early ages of 
the Conſtitution, the remedy was applied late 
to the diſorder ; but yet it was applied at laſt. | 


Under Richard the Second, examples of 
the ſame kind were renewed. | Michael de la 
Pale, Earl: of Suffolk, who! had been Lord 
Chancellor of the kingdom, the Duke of Ire- 
land, and the Archbiſhop of York, having 
abuſed their power by carrying on ſchemes 
ſubverſive of public liberty, were declared 
guilty of High treaſon; and a number of 
Judges who, in their judicial capacity, had 
made themſelves their inſtruments, were in- 
volved in the ſame condemnation. (2) 


þ " 
- 1 


* 


(a) The moſt conſpicuous among theſe 1 5 0 were Sir 
Robert Belknap, and Sir Robert 1 Chief Juſtice of 
the King's Bench. The latter had drawn up a firing of 
queſtions calculated to confer a deſpotic authority on the 
Crown, or rather on the Miniſters above named, who had 
found the means of rendering themſelves intire Maſters of the 
perſon of the King. Theſe queſtions Sir Robert Tieſilian 
propoſed to the Judges, who had been ſummoned for that pur- 
poſe, and they g rave their opinions in favour of them. One of 
theſe opinions of the Judges, among others, tended to no leſs 
than to annihilate, at one ſtroke, 21 the rights of the Com- 
mons, by taking from them that important privilege men- 
tioned before, of ſtarting what ſubjects of debate they think 


Under the reign of - Henry the Eighth, Sir 
Thomas Empſon, and Edmund Dudley, who 
had been the promoters of the exactions com- 2 
mitteq under the preceding reign, fell victims 
to the zeal of the Commons for vindicating the 
cauſe of the People. Under King James the 
Firſt, Lord Chancellor Bacon experienced, that 
neither his high dignity, nor great perſonal 
qualifications, could ſcreen him, from having 
the ſevereſt cenſure paſſed upon him for the 
corrupt practices of which he hid ſuffered 
himſelf to become guilty. And under Charles 
the Firſt, the Judges having attempted to 
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imitate the example of the Judges under 9 
Richard the Second, by delivering g opinions ſub- [ 
| 
verſiye of the rights of the People, found the i 
: 1 
ſame ſpirit of watchfulneſs in the Commons, 4 
42 
as had proved the ruin of the former. Lord 

Finch, Keeper of the Great Seal, was obliged 
proper, and freely diſcuſſing the ſame :—the Commons were to * 
be reſtrained, under pain of being puniſhed as traitors, from bl 


proceeding upon any articles beſides thoſe limited to them by 
the King. All thoſe who had had a hand in the above de- 
clarations of the Judges, were attainted of high treaſon. Some 
were hanged ; among them was Sir Robert Treſilian ; and 
the others were only baniſhed, at the interceſſion of the 
Biſhops, —See the Parl. Hiſtory of England, Vol. I. 
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to fly beyond Sea. The Judges Davenport and 
Crawley were impriſoned ; and Judge Berkley 
was ſeized while fitting upon the Bench, as 
we find in Ruſhworth. | 
In the reign of Cha arles the Second, we 
again find freſh inſtances of the vigilance of the 
Commons. Sir William Scroggs, Lord Chief 
juſtice of the King's-Bench, Sir Francis North, 
Chief Juſtice of the Common Pleas, Sir 
Thomas Jones, one of the Judges of the 
King's-Bench, and Sir Richard Weſton, one 
of the Barons of the Exchequer, were im- 
peached by the Commons, for partialities 
ſhewn by them in the adminiſtration of juſ- 
tice; and Judge Scroggs, againſt w hom ſome 
poſitive charges were well proved, was re- 
moved from his employments. 


The ſeveral examples offered herd to the 
| Reader, have been taken from ſeveral different | 
periods of the Engliſh Hiſtory, in order to. 
ſhew that neither the influence, nor the dignity, 
of the infractors of the laws, even when 
they have been the neareſt Servants of the 
Crown, have ever been able to check the 
zeal of the Commons in aſſerting the rights 
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of the People. Other examples might per- 
haps be related to the ſame purpoſe; though 
the number of thoſe to be met with, will, 
upon enquiry, be found the ſmaller as the 
danger of infringing the laws has e been 
indubitable. 


'$o much regularity has even, (from all 
the circumſtances above mentioned) been in- 
troduced into the operations of the Execu- 
tive Power i in England, —ſuch an exact Juſ- 
tice have the People been accuſtomed, in 
conſequence, to expect from that quarter, 
that even the Sovereign, for his having once 
ſuffered himſelf perſonally to violate the 
ſafety of the ſubject, did not eſcape ſevere 
cenſure. The attack made by order of Charles 
the Second, on the perſon of Sir John Co- 
ventry, filled the Nation with aſtoniſhment ; 
and this violent gratification of private paſ- 
ſion, on the part of the Sovereign (a piece 
of ſelf-indulgence with regard to inferiors, 
which Whole claſſes of individuals in certain 

Countries almoſt think that they have a right 
to) excited a general fermentation. * This 


event (ſays Biſhop Burnet) put the Houle of 
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Commons in a furious uproar.:..It gave great 
advantages to all thoſe who oppoſed the 
Court; and the names of the Court and Coun- 
try party, which till now had ſeemed to be 
forgotten, were again revived.” (a) 

Theſe are the limitations that have been ſet, 
in the Engliſh Government, on the operations 

of the Executive Power : limitations to which 

we find nothing comparable in any other free 
States, antient or modern; and which are 
owing, as we have ſeen, to that very circum- 
ſtance which ſeemed to prevent the poſſibility 
of them, I mean the greatneſs of that Power ; 
the effect of which has been, in the event, 
to unite upon the fame object, the views and 
efforts of all Orders of the People. 

From this circumſtance, that is, the pecu- 
liar ſtrength and ſtability of the Executive 
Power in England, another moſt advantageous 
conſequence has followed (which has been 
before obſerved, and which it is not improper 
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(a) See Burnet's Hiſtory, Vol. I. Anno 1669. — An Act 
of Parliament was made on this occaſion, for giving a 
farther extent to the proviſions before made for the per- 
ſonal ſecurity of the Subject; which is "ll - called the 
Coventry Ac, 
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to mention again here, as this Chapter is 
intended to confirm the principles laid down 


in the former ones) I mean the laſting con- 
tinuance of this ſame general union among 


all ranks of Men, and the ſpirit of mutual 


Juſtice which thereby continues to be diffuſed 


throughout all orders of Subjects 


Though ſurrounded by the many bounda- 


ries that were juſt now deſcribed, the Crown, 


we mult obſerve, has preſerved its Preroga- 
tive undivided. It ſtil poſſeſſes its whole 


effective ſtrength, and is only tied by its 
own engagements, and the conſideration of 
what it owes to its deareſt intereſts. 


The great, or wealthy Men in the Nation, 
who, aſſiſted by the body of the People, have 
ſucceeded in reducing the exerciſe of its autho- 


rity within ſuch well defined limits, can have 


no expectation that it will continue to con- 
fine itſelf to theſe, any longer than they them- 


ſelves continue, by the juſtice of their own 


conduct, to deſerve that ſupport of the Peo- 
ple which alone can make them appear 


reſpeQable in the eyes of the Sovereign, — no 
probable hopes that the Crown will continue 
3A 


4 
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to obſerve thoſe laws by which their wealth, 
dignity, and liberty, are protected, any longer 
than they themſelves alſo continue to obſerve 
them. 


Nay more, all thoſe claims of their rights 
which they continue to make againſt the 
Crown, are encouragements which they give 
to the reſt of the People to aſſert their 
own rights againſt them. Their conſtant 
oppoſition to all arbitrary proceedings of that 
Power, is a continual declaration they make 
againſt any acts of oppreſſion, which the ſupe- 
rior advantages they enjoy, might intice them 
to commit on their inferior fellow ſubjects.— 
Nor was that ſevere cenſure, for inſtance, 
which they concurred in paſſing on an un- 
guarded violent action of their Sovereign, only 
a reſtraint put on the perſonal actions of future 
Engliſh Kings. No, it was a much more ex- 
tenſive proviſion for the ſecuring of public 
liberty, —it was a ſolemn engagement entered 
into by all the powerful Men in the State to 
the whole body of the People, ſcrupulouſly 
to reſpect the perſon of the loweſt among 
them. 
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And indeed the conſtant tenour of the con- 
duct even of the two Houſes of Parliament, 


ſhews us that the above obſervations are not 
matters of mere ſpeculation. | From the earlieſt 


times we ſee the Members of the Houſe of 
Commons to have been very cautious not 
to aſſume any diſtinction that might alie- 
nate from them the affections of the reſt of 
the People. (a). Whenever thoſe privileges 


which were neceſſary to them for the diſcharge 


of their truſt have proved burdenſome to the 
Community, they have retrenched them. And 
thoſe of their Members who have applied either 
theſe privileges, or in general that influence 
which they derived from their ſituation, to any 
oppreſſive purpoſes, they themſelves have en- 
deavoured to bring to puniſhment. 


| Thus, we ſee in the reign of James the 


Firſt, Sir Giles Mompeſſon, a Member of 


— —— 


* 5 all "oa of public offences, Jan to a ſimple 
breach of the peace, the Members of the Houſe of Com- 
mons have no priv:lege whatever above the reſt of the People: 
they may be committed to priſon by any Juſtice of the peace; 
and are dealt with afterwards in the ſame manner as any other 
Subjects. With regard to, civil matters, their only privi- 
lege is to be free from Arreſts during the time of a Seſſion, and 
forty days before, and forty days after; but they may be 


ſued, by proceſs againſt their goods, for any juſt debt during 


that time, 
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the Houſe of Commons, having been guilty 
of Monopolies, and other acts of great oppreſ- 
ſion on the People, was not only expelled, 
but impeached and proſecuted with the greateſt 
warmth by the Houſe, and finally condemned 
by the Lords to be publicly degraded from N 
his rank of a Knight, held for ever an infamous 
perſon, and impriſoned during life. 


In the ſame reign, Sir John Bennet, Mem- 
ber of the Houſe of Commons, having been 
found to have been guilty of ſeveral corrupt 
practices, in his capacity of Judge of the Pre- 
rogative Court of Canterbury, ſuch as taking 
exorbitant fees, and the like, was expelled the 
Houſe, and proſecuted for thoſe offences. 
In the year 1641, Mr. Henry Benſon, Mem- 
ber for Knareſborough, having been detected 


in ſelling protections, experienced likewiſe the 
indignation of the Houſe, and was expelled. 


In fine, in order as it were to make it com- | 
pleatly notorious, that neither the condition of 

Repreſentative of the People, nor even any 
degree of influence in their Houſe, could 

_ excuſe any one of them from ſtriftly ob- 
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66 
ſerving the rules of Juſtice, the Commons did 


on one occaſion paſs the moſt ſevere cenſure 


they had power to inflic, upon their Speaker 
himſelf, for his having, in a ſingle inſtance, 
attempted to convert the diſcharge of his duty 


as Speaker, into a means of private emolu- 
ment.— Sir John Trevor, Speaker of the Houſe 
of Commons, having, in the ſixth year of the 


reign of King William, received a thouſand 
guineas from the City of London, “ as a gra- 
% tuity for the trouble he had taken with 


« regard to the paſſing of the Orphan =. .-o 


was voted guilty of a High crime and miſde- 
meanour, and expelled the Houſe. Even the 
| inconfiderable ſum of twenty guineas which 
Mr. Hungerford, alſo a Member, had been 
weak enough. to accept on the ſame ſcore, was 
looked upon as deſerving the notice of the 
Houſe ; and he was likewiſe expelled. (a) 


() Other examples of the attention of the Houſe of 


Commons to the conduct of their Members, might be pro- 


duced, either before, or after, that which is mentioned here. 
The Reader may, for inſtance, fee the relation of their 
proceedings in the affair of the South Sea Company Scheme; 
and a few years after, in that of the Charitable Corporation; 
a a fraudulent ſcheme particularly oppreſſive to the poor, for 
which ſeveral Members were expelled, 
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If we turn our view towards the Houſe 
of Lords, we ſhall find that they alſo have 
conſtantly taken care, that their peculiar pri- 
vileges ſhould not prove impediments to the 
common juſtice which is due to the reſt of the 
People. (a) They have conſtantly agreed to 
every juſt propoſal that has been made to them 
on that ſubje& by the Commons. And indeed, 
if we conſider the numerous and oppreſſive 
privileges claimed by the Nobles in moſt other 
Countries, and the vehement ſpirit with which 
they are commonly aſſerted, we ſhall think 
it no ſmall praiſe to the body of the Nobi- 
lity in England (and alſo to the nature of 
that Government of which they make a part) 
that it has been by their free conſent that 
their privileges have been confined to what 


they now are; that is to ſay, to no more, in 
general, than what is neceſſary to the accom- 


(g) In caſe of a public offence, or even a ſimple breach 

of the peace, a Peer may be committed, till he finds bail, by 

any Juſtice of the peace: and Peers are to be tried by the 
common courſe of law, for all offences under felony. With 
regard to civil matters, they are at all times free from arreſts; 
but execution may be had againſt their effects, in the fame 
manner as againſt thoſe of other Subjects. | | 


OF 'ENGL'AN D. 305 


pliiment of the end and conſtitutional deſign 
of that Houſe. * 


In the exerciſe of their Judicial authority 
with regard to civil matters, the Lords have 
manifeſted a ſpicit of equity nowiſe inferior to 
that which they have ſhewn in their Legiſlative 
capacity, They have, in the diſcharge of 
that function, (which of all others is ſo liable 
to create temptations). ſhewn an uncorrupt- 
neſs really ſuperior. to what any judicial 
Aſſembly in any other Nation can boaſt. 
Nor do I think that I expoſe myſelf to the 
danger of being contradicted, when I ſay that 
the conduct of the Houſe of Lords, in their 
civil judicial capacity, has conſtantly been 
ſuch as has kept them above the reach of 
even ſuſpicion or ſlander. 


Even that privilege which thay" enjoy, of 
excluſively trying their own Members in caſe 
of any accuſation that may affect their life 
(a privilege which we might at. firſt ſight 
think repugnant to the idea of a regular 


Government, and even alarming to the reſt 


of the People) has conſtantly been made uſe 
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of by the Lords to do juſtice to their fellow 
Subjects; and if we caſt our eyes either on 
the collection of the State Trials, or on the 
Hiſtory of England, we ſhall find very few 
examples, if any, of a Peer, really guilty of 
the offence laid to his charge, that has derived 
any advantage from his not * tried by 


a Jury of Commoners, 


Nor has this juſt and moderate conduct of 
the two Houſes of Parliament in the exerciſe 
of their powers (a moderation ſo unlike 
what has been related of the conduct of the 
powerful Men in the Roman Republic) been 
the only happy conſequence of that ſalutary 
jealouſy which thoſe two Bodies entertain of 
the power of the Crown. This ſame motive 
has alſo engaged them to exert their utmoſt 
endeavours to put the Courts of Juſtice under 
proper reſtraints: a point ſo eſſential to pub- 
lic liberty. *** 

They have, from the earlieſt times, pre- 
ferred complaints againſt the influence of 
the Crown over thoſe Courts; and at laſt 
procured Laws to be enacted in order to 
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to prevent it: all which meaſures were ſtrong 
declarations, it is eſſential to obſerve, that no 
Subjects were to think themſelves exempt 
from ſubmitting to the uniform courſe of the 
Law. And the ſevere examples which they 
have concurred to make on thoſe Judges who 
had rendered themſelves the inſtruments of | 
the: paſſions of the Sovereign, or of the views 
of his Miniſters, are alſo awful warnings to 
the Judges who have ſucceeded them, never 
to attempt to deviate in favour of any, the 
moſt powerful, individuals, from that ſtrait 
line of Juſtice, which the joint Wiſdom of 
the three branches of the Legillature, has 
marked out to them, 


This ſingular ſituation 6f the Engliſh 10485 
relatively to the three Conſtituent Powers of 
the State, (and alſo the formidable ſupport 
which they are certain to receive from them 
as long as they continue to be the faithful 
Miniſters of Juſtice) has at laſt created ſuch | 
an impartiality in the diſtribution of public 
Juſtice in England, has introduced into the 
Courts of Law the practice of ſuch a thorough 
diſregard of either the influence or wealth 
of the contending Parties, and procured | 
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to every individual, both ſuch an eaſy acceſs to 


theſe Courts, and ſuch a certainty of redreſs, as 


are not to be paralleled in any other Govern- 
ment.—Philip de Comines, ſo long as three 
hundred years ago, commended in ſtrong terms 
the exactneſs with which Juſtice is done in Eng- 


land to all ranks of Subjects; (a) and the impar- 


tiality with which the ſame is adminiſtered in 
theſe days, will, with ſtill more reaſon, ereate 


the ſurpriſe of every Stranger who has an op- 


portunity of ovicrvng the cuſtoms of this 


COT: 3 


9 See page 39 of this: Work. 


(5) A little after I came to England for the | feſt time (if to 
Reader will give me leave to make mention of myſelf in this 


Caſe) a proſecution was commenced in a Court of Juſtice 


againſt a Prince very nearly related to the Crown ; and a 
Noble Lord was alſo, much about that time, engaged in a 
law-ſuit for the property of conſiderable mines of lead in 


Yorkſhire, I could not but obſerve, that in both theſe caſes _ 


a deciſion was given againſt the two moſt powerful parties; 


though I wondered but little at this, becauſe I had before 


heard much of the impartiality of the law proceedings in 
Eng gland, and was prepared to ſee inſtances of that kind. 
But What I was much ſurpriſed at, I confeſs, was that no- 


body appeared to be in the leaſt ſo, not even at the 
ſtrictneſs with which the ordinary courſe of the law had, 
particularly in the former caſe, been adhered to, — and that 
thoſe proceedings which I was diſpoſed to conſider as great in- 


ſtances of Juſtice, to the production of which ſome circum- 
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Indeed, to ſuch a degree of — 
has the adminiſtration of public Juſtice been 
brought in England, that it is ſaying nothing 
beyond the exact truth, to affirm that any 
violation of the laws, though perpetrated | 
by Men of the moſt extenſive influence, 
nay, though committed by the ſpecial direc- 
tion of the very firſt Servants of the Crown, 
will be publicly and compleatly | redreſſed. 

And the very loweſt of ſubjects will obtain 
ſuch redreſs, if he has but ſpirit enough to 
Rand forth, and appeal to the laws of his 
Country.——Moſt extraordinary circumſtances 
theſe | which thoſe who know the difficulty that 
there is in eſtabliſhing juſt las among Man- 
kind, and in providing afterwards for their 
due execution, only find credible becauſe they 
are matters of fact, and can only begin to ac- 
count for when they look up to the conſtitution 
of the Government itſelf; that is to ſay, when 
they conſider the circumſtances i in which the 


. 


ſtances peculiar to the eg at leaſt * uncommon virtue 
or ſpirit on the part of the Judges, muſt have more or leſs 
c9-operated, were looked upon by all thoſe whom J heard 
ſpeak about it, as being nothing more than the common and 
expected courſe of things. This circumſtance became a 
ſtrong inducement to me to inquire into the nature of a Go- 
vernment by which ſuch effects were produced. 


3B 2 


; 
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Executive Power, or the Crown, is placed with 
relation to the two Bodies that concur with 

it to form the Legiſlature, — the eircumſtances 
in which thoſe two Aſſemblies are placed with 
relation to the . Crown, and to each other. 

and the ſituation in which all the THREE 
find themſelves with reſpect to the W 

Na of the _—_ i” 


'( a) Theaſſertion made above with reſpect tothe impartiality 
with which Juſtice is, in all cafes, adminiſtered in Eng- 
land, not being of a nature to be proved by alledging ſingle 
fats, I have entered into no particulars on that account, 
However, ] have ſubjoined here two caſes which, 41 think, 

cannot but appear remarkable to the Reader, | 
| The firſt is the caſe of the proſecution commenced in the 
year 1763, by ſome Journeymen Printers, againſt the King's | 
Meſſengers, for apprehending and impriſoning them for a 
ſhort time, by virtue of a General Marrant from the Secre- 
taries of State; and that which was afterwards carried on by 
another private individual, againſt one of the Secretaries 
themſelves. In theſe actions, all the ordinary forms of 
proceeding uſed in caſes of actions between priyate Subjects, 
were ſtrictly adhered to; and both the Secretary of State, 
and the Meſſengers, were, in the end, condemned. Yet, 
which I defire the Reader to obſerve, from all the circum- 
ſtances that accompanied this affair, it is difficult to propoſe 
a caſe in which-Minifters could, of themſelves, be under 
greater temptations to exert an undue influence to hinder the 
ordinary courſe of Juſtice. Nor were the Acts for which 
thoſe Miniſters were condemned, Acts of evident oppreſſion, 
which nobody could be found to juſtify. They had done 
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In fine, a very remarkable circumſtance in 
the Engliſh Government, (and which alone 
evinces ſomething peculiar and excellent in its 

Nature) is that ſpirit of extreme mildneſs with 


nothing but follow a practice of Which they found ſeveral 
precedents eſtabliſhed in their Offices; and their caſe, if 1 
am well informed, was ſuch, that moſt individuals, under 
ſimilar circumſtances, would have thought themſelves autho- 
riſed to have acted as they had done. 

The ſecond caſe I propoſe to relate, affords a ſingular i in- 
ſtance of the confidence with which all Subjects in England 
claim what they think their juſt rights; and of the certainty 
with which the remedies of the law are in all caſes open to 
them. The fact I mean, is the Arreſt executed in the 
reign of Queen Anne, in the year 1708, on the perſon of 
the Ruſſian Ambaſſador, by taking him out of his Coach for 
the ſum of fifty pounds. And the conſequences that fol- 
lowed this fact are ſtill more remarkable. The Czar re- 
ſented this affront very highly, and demanded that the 
Sheriff of Middleſex, and all others concerned in the Arreſt, 
ſhould be puniſhed with inſtant death. But the Queen,” 
(to the amazement of that deſpotic Court, ſays Judge Black- 
ſtone, from whom I borrow this fact) ** the Queen directed 
s the Secretary of State to inform him, that ſhe could inflict 
cc no puniſhment upon any, the meaneſt, of Her Subjects, 
« unleſs warranted by the law of the land. An Act was 
afterwards paſſed to free from arreſts the perſons of foreign 
. Miniſters, and ſuch of their Servants as they have delivered a 
liſt of, to the Secretaries of State. A copy of this Act, 
elegantly engroſſed and illuminated, continues Judge Black- 
ſtone, was ſent to Moſcow; and an Ambaſſador Extraor- 
2 commiſſioned to deliver it. 
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which criminal Juſtice is adminiſtered in Eng- 
land: a point with regard to which England 
differs from that of all other Countries in 
the World. , 


| When we confider the puniſhments in oft 5 

in the other States of Europe, we wonder 
bor Men can be brought to treat their 
fellow-creatures with ſo much cruelty ; and 
the bare conſideration of thoſe puniſhments 
would fufficiently convince us (ſuppoſing we 
did not know the fact from other circum- 
ſtances) that the Men in thoſe States who frame 
the laws, and preſide over their execution, 
have little apprehenſion, that either they, or 
their friends, will ever fall victims . to thoſe 
laws which they thus raſhly eftabliſh. 


In the Roman Republic, citenliftithces of the 


fame nature with thoſe juſt mentioned, were 
alſo productive of the greateſt defects in the kind 
of criminal Juſtice which took place in it. 
That claſs of Citizens who were at the head of 
the Republic, and who knew how mutually 
to excuſe each other from any too ſevere laws, 
or practice, not only allowed themſelves great 


5 liberties, as we have ery in diſpoſing of 
the lives of the inferior Citizens; but had alſo - 
introduced into the exerciſe of the illegal 
powers they aſſumed to themſelves in that 

n a great degree of cruelty. (a) 

Nor were things more happily conducted in 
the Grecian Republics. | From their Demo- 
cratical nature, and the frequent Revolutions to 

which they were ſubject, we naturally expect 
to ſee that authority to have been uſed with 
mildneſs, which thoſe who enjoyed it muſt. 
have known to have been but precarious ; yet, 
ſuch were the effects of the violence attending 
thoſe very Revolutions, that a fpirit both of 
great irregularity an cruelty had taken place 
among the Greeks, in the exerciſe of the 
power of inflicting puniſhments. The very 
harſh laws of Draco are well known, of which 
it was ſaid, that they were not written with 


* 


(a) The common manner in which the Senate ordered 
Citizens to be put to death, was by throwing them head- 
long from the top of the Tarpeian Rock. The Conſuls, 
or other particular Magiſtrates, ſometimes cauſed Citizens 
to expire upon a croſs; or, which was a much more com- 
mon caſe, ordered them to be ſcourged to death, with their 
heads faſtened between the two branches of a fork; which 
they called cervicem furcæ inſerere. 
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ink, but with blood. The ſevere laws of the 


Twelve Tables among the Romans, were in 
great part brought over from Greece. And 


it was an opinion commonly received in 
Rome, that the cruelties practiſed by the Ma- 
giſtrates on the Citizens, were only imita- 
tions of the examples which the Greeks had 
den them. (a) 3 


In fine, the uſe of Torture, that method 8 
of adminiſtering Juſtice in which folly may 
be ſaid to be added to cruelty; had been 
adopted by the Greeks, in conſequence of the 
fame cauſes which had concurred to produce 
the irregularity of their criminal Juſtice. 
And the ſame practice continues, in theſe 
days, to prevail on the Continent of Europe, 
in conſequence of that general arrangement 
of things which creates there ſuch a care- 
leſſneſs about remedying the abuſes of f-pub- 
lo- e 


(a) Cælar he I reproaches the Greeks with this 
fact, in his ſpeech in favour of the accomplices of 
Catiline, which Salluſt has tranſmitted to us.———Sezd eodem 
ills tempore, Gracie morem imitati, (Majores noſtri) verberi- 
bus animadvertebant in civeis, de condemnatis ultimum ſuppli- 
cium Jumptum. 
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But the nature of that ſame Government 
which has procured to the People of Eng- 
land all the adyantages We have before de- 
Ker has, with ſtill more che. fa them 


3 in other Countries. 


That Wantonneſs in ae * bo . 
rights of Mankind, thoſe inſults upon human 
Nature, of which the frame of the Governments 
eſtabliſhed in other States, unavoidably becomes 
more or leſs productive, are entirely baniſhed 
from a Nation which has the happineſs of 
Having its intereſts | committed to the care 
of Men who continue to be themſelves 
expoſed to the preſſure of thoſe laws which 
they concur in making, and of every tyrannic 
practice which they ſuffer to be introduced, — 
by Men whom the advantages which they 
poſſeſs above the reſt of the People, render 
only more expoſed to the abuſes they are 
appointed to prevent, —only more alive to 
the dangers againſt which it is their duty to 
e the Community. 


5 Hence we ſee the uſe of Torture to have 
been, from the earlieſt times, utterly unknown 
in England. And all attempts to introduce 
: FT 
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it, whatever might be the power of thoſe 
who made them, or the circumſtances in 
which they renewed their endeavours, have 
been ſtrenuouſly oppoſed, and defeated. (a) 


Hence alſo aroſe that remarkable forbear- 
ance in the Engliſh Laws, to uſe any cruel 
ſeverity in the puniſhments which experience 
ſhewed it was neceſſary for the preſervation 
of Society to eſtabliſh : and the utmoſt ven- 
geance of thoſe laws, even againſt the moſt 
enormous Offenders, never extends beyond the 
ſimple deprivation of life. (3) 


(a) The Reader may on this ſubject ſee again the Note 
(a) page 154 of this Work, where the oppoſition is men- 
tioned, that was made to the Earl of Suffolk, and the Duke 
of Exeter, when they attempted to introduce the practice of 
Torture: this even was one of the cauſes for which the latter 
was afterwards impeached.—— The Reader is alſo referred 
to the Note (Y) of the ſame page, in which the ſolemn decla- 
ration is related which the Judges gave againſt the practice 
of Torture, in the caſe of Felton, who had aſſaſſinated the 
Duke of Buckingham. 

(b) A very ſingular inſtance occurs in the Hiſtory * the 
year 1605, of the care of the Engliſh Legiſlature not to ſuffer 
precedents of eruel practices to be introduced. During the 
time that thoſe concerned in the Gun- powder plot were un- 
der ſentence of death, a motion was made in the Houſe of 
Commons to petition the King, that the execution might be 
ſaid, in order to conſider of ſome extraordinary puniſhment 
to be inflicted upon them ; but this motion was rejected. A 
propoſal of the ſame kind was alſo made in the Houſe of 


Naz ay, fo anxious has the Englit Legill- 
ture been to eſtabliſh mercy; even to con- 
victed Offenders, as a fundamental principle 
of the Government of England, that they made 
it an expreſs article of that great public 
Compact which was framed at the important 
æra of the Revolution, that“ no cruel and 
* unuſual puniſhments ſhould be uſed.” (a)— 
They even endeavoured, by adding a clauſe 
for that purpoſe to the Oath which Kings 
were thenceforwards to take at their Coro- 
nation, as it were to render it an everlaſting 
obligation of Engliſh Kings, to make Juſtice 
to be © executed with mercy.” (5) 


1 


\ 


Lords, where it was dropped, —Jece the Parliamentary i- 
ſtory of England, Vol. V. Anno 3605. N 
(a) See the Bill of Rights, Art. x. —“ Exceſſive bail 
ought not to be required, nor exceſſive fines impoſed ; nor 
Me and unuſual puniſhments inflicted.“ | 
(5) Thoſe ſame diſpoſitions of the Engliſh Legiſlature, 
which have led them to take ſuch precautions in favour even 
of convicted offenders, have ſtill more engaged them to make 
proviſions in favour of ſuch perſons as are only ſuſpected and 
accuſed of having committed offences of any kind. Hence 
the zeal with which they have availed themſclves of every 
important occaſion, ſuch, for inſtance, as that of the Revolu- 
von, to procure new confirmations to be given to the inſti- 
tution of the Trial by Jury, to the laws on impriſonments, 
and in general to that extraordinary ſyſtem of criminal Juriſ- 
prudence, of which a deſcription has been given in the firſt 
part of this Work, to which I refer the Reader, 
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C C H A P TER XVII 


= 4A more po Mg View of the Engl. ih 7 e 

ment than has hitherto been offered to the 
Re -ader ,— Total di Ference between the Engliſh 
Monarch by, as a Monarch 7 and all thoſe With 


= dobich we are acquainted. 


HE Doctrine conſtantly maintained in 

this Work (band which has, I think, 

been s ſupported by facts and com- 
pariſons drawn from the Hiſtory of other 

; Countries) is, that the remarkable liberty 
enjoyed by the Englith Nation, 18 eſſentially 

owing to the impoſſibility under which their 


| Leaders, or in general all Men of power 
among them, are placed, of invading and 


transferring to themſelves any branch of the 
Executive authority ; which authority is ex- 
cluſively veſted, and firmly ſecured, in the 
„ Hence the anxious care with which 
thoſe Men continue to watch the exerciſe 
of that authority. Hence their perſeverance 
in obſerving every kind of engagement which 
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themſelves may have entered into with he 
reſt of the — A | 


But here a conſideration of a moſt im- 
portant kind preſents itſelf. How comes the 
Crown, in England; thus conſtantly to preſerve 
to itſelf (as we ſee it does) the whole Executive 
authority in the State; and moreover to inſpire 
the great Men in the Nation with that con- 
duct fo advantageous to public Liberty, which 
we mention here. All theſe are effects which 
we do not find; upon examination, that the 
power of Crowns has hitherto been in any 
ſhape able to produce in other Countries. 
In all States of a Monarchical form, we 
indeed ſee that thoſe Men whom their wealth, 
or their perſonal power of any kind, have 
raiſed above the reſt of the People, have 
formed combinations among themſelves to 
oppoſe the power of the Monarch. But their 
views, we muſt obſerve, in forming thoſe 
combinations, were not by any means to ſet 
general and impartial limitations to the Sove- 
reign authority. They endeavoured to render 
themſelves intirely independent of that autho- 
rity ; or even utterly to annihilate it, accord- 
ing to circumſtances, 
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Thus we ſee that in all the States of 
antient Greece, the Kings. were at laſt de- 
ſtroyed and exterminated. The ſame events 
happened in Italy, where in remote times. 
there exiſted for a while ſeveral kingdoms, as 
we learn both from the antient Hiſtorians, 
and the Poets. And in Rome, we even know 
the manner in which ſuch a revolution was 
brought about. 


In more modern times, we ſee the numerous 


Monarchical Sovereignties which had been 
raiſed in Italy on the ruins of the Roman 
Empire, to have been ſucceſſively deſtroyed 


by powerful factions; and circumſtances of 


much the ſame nature have at different times 
taken place in the Kingdoms eſtabliſhed in 


the other parts of Europe. 


In Sweden, Denmark, and Poland, for in- 


ſtance, we find that the Noble, have com- 


monly reduced their Sovereigns to the con- 


dition of ſimple Preſidents over their Aſſem- 


blies, —of mere oſtenſible Heads of the Go- 


ver nment. 


In Germany, and in France, Countries 
where the Monarchs being poſſeſſed of conſi- 
derable demeſnes, were better able to maiptain 
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their power than the Princes juſt mentioned, 
the Nobles waged war againſt them ſometimes 
ſingly, and ſometimes jointly ; and events ſimi- 
lar to theſe have ſucceſſively happened in Scot- 


land, Spain, and the modern Wee of 
Italy. 


In fine, it has only been by means of 


| ſtanding forces that the Sovereigns of moſt 
of the Kingdoms we have mentioned, have 
been able in a courſe of time to aſſert the 


prerogatives of their Crown. And it is only 
by continuing to keep up ſuch forces, that, 
like the Eaſtern Monarchs, and indeed like 
all the Monarchs that ever exiſted, they con- 
tinue to be able to ſupport their authority. 


How therefore can the Crown of Eng- 
land, without the aſſiſtance of any armed 
force, maintain, as it does, its numerous pre- 
= rogatives ? how can it, under ſuch circum- 

ſtances, preſerve to itſelf the whole Executive 

power in the State? For here we muſt 
obſerve, the Crown in England does not derive 
any ſupport from what regular forces it 
has at its diſpoſal ; and if we doubted this 
fact, we need only look to the aſtoniſhing 
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ſubjection in which the military is kept to 


Engliſh King is not in the leaſt indebted to 


were, through ſome very extraordinary cir- 


a mere ſhadow. They would immediately fee 
their prerogatives (however formidable they 


bered: (a) and ſuppoſing that regular Govern- 
ments continued to exiſt, they would be re- 


the civil power, to become convinced that an 


his army for the preſervation of his authority. 


If we cid ſuppoſe that the armies of the 
Kings of Spain, or of France, for inſtance, 


cumſtance, all to vaniſh in one night, the 
power of thoſe. Sovereigns, we mult . not 
doubt, would, ere fix months, be reduced to 


may be at preſent) invaded and diſmem- 


duced to have little more influence in them, 
than the Doges of Venice, or of Genoa, poſſeſs 
in the Governments of thoſe Republics. (3) 


How therefore, to repeat the queſtion once 
more, which is one of the moſt intereſting 


PO 4 4 — 


(a) As was the caſe in the ſeveral Kingdoms into which 
the Spaniſh Monarchy was formerly divided; and, in not 
very remote times, in France itſelf, 

(5) Or than the Kings of Sweden were allowed to enjoy, 
before the laſt Revolution in that Gomtry: | 


that can occur in politics, how can the Crown 


in England, without the aſſiſtance of any 


armed force, avoid thoſe dan gers to 3 _ 


i other Sovereigns are — ain 


How can it, without any fuch force, ac- 


2 NY even incomparably | greater works 


than thoſe Sovereigns, with their powerful 


armies, are, we find, in a condition to perform? 
—How. can it bear that univerſal effort 
(unkn own in other Monarchies) which, we 


have ſeen, is continually and openly exerted ' 
againſt it? How can it even continue to reſiſt 
it ſo powerfully. as to preclude all individuals 


whatever from ever entertaining any views 


beſides thoſe of ſetting Juſt - and general 


| limitations to the exerciſe of its authority? 


How can it inforce the laws upon all Subjects, 
indifferently, without injury or danger to 
itſelf? How can it, in fine, impreſs the minds 


of all the great Men in the State with ſuch a 
laſting jealouſy of its power, as to neceſſitate. 


them, even in the exerciſe of their undoubted 


rights and privileges, to continue to court ard 
deſerve the affection of the reſt of the People! ? 


Thoſe great Men, I hall anfiver, who even 
3 D 
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in quiet times prove ſo formidable to other 
Monarchs, are in England divided into two 
Aſſemblies; ; and ſuch, it is neceſſary to add, 
are the principles upon which this diviſion 18 
made, that from it reſults, as a neceſſary con- 
ſequence, the ſolidity and indiviſibility of the 
power of the Crown. 


K „ 


The Reader: may perceive that yo W led 
Fro in the courſe of this Work, much 
beyond the line within which Writers on the 
ſubject of Government have confined them- 
ſelves ;. or rather, that I have followed a track 
intirely different from that which thoſe Writers 
have taken. But as the obſervation juſt made 
on the ſtability of the power of the Crown 
in England, and the cauſe of it, is new in its 
kind, ſo do the principles from which its truth 
is to be demonſtrated, totally differ from what 
is commonly looked upon. as the foundation 
of the ſcience of Politics. To lay thoſe prin- 
ciples here before the Reader, i in a manner com- 
pleatly ſatisfactory to him, would lead us into 


philoſophical diſcuſſions on what really con- 
ſtitutes the baſis of Governments and Power 
amongſt Mankind, both extremely long, and in a 


1 : % 
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great meaſure foreign to the ſubject of this Book. 
I ſhall therefore content myſelf with proving the 
above obſervations by facts; which is more, ' 
after all, than political Writers uſually under- 
take to do with regard to their Speculations. 


As I chiefly propoſed to ſhew how the 
extenſive liberty the Engliſh- enjoy, is the 
reſult of the peculiar frame of their Govern- 
ment, and occaſionally to compare the ſame 
with the Republican form, J had even at firſt | 
intended to confine . myſelf to that circum- 
ſtance which both conſtitutes the eſſential 
difference between thoſe two forms of Govern- 
ment, and is the immediate cauſe of Engliſh 
liberty, I mean the having placed all the 
executive authority in the State out 'of the 
hands of thoſe in whom the People truſt. 
With regard to the remote cauſe of that 
ſame liberty, that is to ſay, the ſtability 
of the power of the Crown by which this 
executive authority is ſo ſecured, I ſhould | 
perhaps have been filent, had I not found 
it abſolutely neceſſary to mention it here, in I 
order to obviate the objections which the 
more reflecting 5 of my Readers might 

3 D 2 


38 THE CONSTITUTION 


otherwiſe - have made both to ſeveral of the 
obſervations before offered to them, and to a 


few. others which are ſoon to follow. 

Beſides, I ſhall confeſs here, I have been 
ſeveral times under apprehenſions, i in the courſe 
of this Work, leſt the generality of my Read- 

ers, miſled by the ſimilarity of names, 
ſhould put a too extenſive conſtruction upon 
what I faid with regard to the uſefulneſs of the 
power of the Crown in England ;—leſt they 
ſhould think, for inſtance, that I attributed 
the ſuperior advantages of the Engliſh mode 
of Government over the Republican form, 
merely to its approaching nearer to the nature 
of the Monarchies eſtabliſhed in the other 
parts of Europe, and that I looked upon every 
kind of Monarchy, as being in itſelf preferable 
to a Republican Government. An opinion, 
which I do not by any means or in any degree 
entertain. I have too much affection, or, if 
you pleaſe, prepoſſeſſion, in favour of that 
form of Government under which I was born; 
and as I am ſenſible of its defects; ſo do 1 know 
how to ſet a full value upon the advantages by 


5 which it compenſates for them 13421 
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1 therefore have, as it were, made haſte to 
avail myſelf of the firſt opportunity of explain- 
ing my meaning on this ſubject, —of indi- 
cating that the power of the Crown in Eng- 
land ſtands: upon foundations intirely different 
from thoſe on which the ſame Power reſts in 
other Countries, —and of engaging the Reader 
to obſerve (which for the preſent will ſuffice) 
that as the Engliſh Monarchy differs in its 
nature from every other, ſo all that is ſaid here 
of its advantages, 1s peculiar and confined to it. 
But to come to the proofs of the ſolidity 
accruing to the power of the Crown in England, 
from the. co-exiſtence of the two. Aſſemblies 
which concur to form the Engliſh Parliament, 
I ſhall firſt point out to the Reader ſeveral open 
Acts of thoſe two Houſes, by which they 
have by, turns effectually defeated the attacks 
of each other upon its prerogatives. 7 


Without looking farther back for examples 
than the reign of Charles. the Second, we ſee 
that the Houſe of Commons had, in that reign, 
begun to adopt the method of adding (or tack- 
ing, as it is commonly expreſſed) ſuch bills as 
they wanted more particularly to have paſied, 
to their money bills. This forcible uſe they 
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| made of their undoubted privilege of granting 
2 ſubſidies, would, if ſuffered to grow into com- 
mon practice, have totally deſtroyed the æqui- 
librium that ought to ſubſiſt between them and 


= the Crown. But the Lords took upon them 
| ſelves the taſk of maintaining that zquilibrium : 

| they complained with great warmth of the ſeve- 
1 ral precedents that were made of the practice 


ve mention: they inſiſted that Bills ſhould be 

framed in the old and decent way of Parlia- 
and at laſt have made it a ſtanding 
order of the Houſe, to reject, upon the ſight 
of them, all bills tacked to money bills. 
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Again, about the thirty firſt year of the ſame 
reign, a ſtrong party prevailed in the Houſe of 
Commons; and their efforts were not intirely 
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confined, if we may credit the Hiſtorians of 
thoſe times, to ſerving their Conſtituents faith- 
fully, and providing for the welfare of the State. 
Among other bills which they propoſed in their 
Houſe, they carried one to exclude from the 
Crown the immediate Heir to it: an affair 
this, of a very high nature, and with regard 
to which it may well be queſtioned whether 
the legiſlative Aſſemblies have a right to form 
a reſolution, without the expreſs and declared 


concurrence of the body of the People. But 
both the Crown and the Nation were delivered 
from the danger of eſtabliſhing ſuch a prece- 
dent, by the intervention of the Lords; who 
thiew du the pill on the firſt reading. @ 
In the reign of King William the Third, 
few years after the Revolution, attacks upon 
the Crown came from another quarter. A 
ſtrong party was formed in the Houſe of Lords; 
and as we may ſee in Biſhop Burnet's Hiſ- 
tory of his own times, they entertained Toy 
deepdefigns. O One of their views, among others, 
was to abridge the prerogative of the Crown 
of calling Parliaments, and judging of the 
proper times of doing it. (a) They accordingly 
framed and carried in their Houſe a bill for 
aſcertaining the ſitting of Parliament every 
year ; but the bill, after it had paſſed in their 
Houſe, was rejected by the Commons. (5) 


"4g They, dene propoſed to have all money- bills N 
in their Houſe, till they had procured the right of taxing, 
themſelves, their own eſtates; and to have a Committee of 
Lords and Commons appointed to confer together concerning 
the State of the Nation; „which Committee,“ ſays Biſhop 
Burnet, would ſoon have grown to have been a Council of 
State, that would have brought all affairs under their inſp2c- 
tion, and never had been propoſed but when the Nation was 
ready to break into civil wars.” See Burnet's Hiſtory, 
Anno 1693. (% Nov. 28, 1693. 
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Again, we find, a little after the acceſſion of 
King George the Firſt,” an attempt was alſo 
made by a party in the Houſe of Lords, to 
wreſt from the Crown a prerogative which 2 
one of its fineſt flowers; and is beſides, the 
only check it has on the dangerous views which 
that Houſe (which may; ſtop both money- 
bills and all other bills) might be brought 
to entertain; I mean the right of adding 
new members to it, and judging of the · times To 
when it may be neceſſary to do ſo. A bly 0 
Was accordingly. preſented, and carcied, in 1 
the Houſe of Lords, for limiting the ae 
bers of that Houſe to EY fixed number, be; 
yond which it ſhould not, be increaſed :. but 
after great pains taken to inſure the uc 

of this bill, it was at laſt Aid by the Houſe 
of Commons. DN WNT oo ge TOI EA ge NO] I 


In fine, the: ſeveral attempts which a ma- 
jority in the Houſe of Commons have in 
their turn made to reſtrain, farther than it now 
is, the influence of the Crown ariſing from 
the diſtribution of preferments and other ad- 
vantages, have been checked by the Houſe 
of Lords; and all place-bills bs, from the 
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begin] of this Century, conſtantly miſcarried 
in that Houſe. 


Nor have thoſe two AR Aſſemblies 
| only ſucceeded thus in warding off the 
open attacks of . each other, on the power 
of the Crown. Their co-exiſtence, and the 


principles upon which they are ſeverally 
framed, have been productive of another effect 


much more extenſive, though at firſt leſs | 


attended to, I mean the preventing even the 


making of ſuch attacks; and in times too, 5 
when the Crown was of itſelf incapable of 


defending its authority. The views of each 
of thoſe two Houſes, deſtroying, upon thoſe 


occaſions, \ the oppoſite views of the other ; 
like thoſe poſitive and negative equal quan- 


tities, (if I am allowed the compariſon) which. 


deſtroy each other on the oppoſite ſides of an 
equation. 


Of this we have ſeveral d exam- 
ples, as for inſtance, when the Sovereign has 
been a minor. If we examine the Hiſtory o& 
other Nations, we ſhall find that that event has 


conſtantly been attended with open invaſions 
of the Royal authority, or even complete 
and ſettled diviſions of it. In England, on 
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the contrary, MOR SH we look at the reign. 
of Richard the Second, of Henry the Sixth, 
or of Edward” the Sixth, we ſhall ſee that 
the Royal authority has been quietly exer- 
ciſed by the Councils that were appointed 
to aſſiſt thoſe Princes; and when they came 


of age, the ſame was delivered to them un- 
diminiſhed. + | 8 


But nothing ſo remarkable can be en 
on this ſubject, as the manner in which thoſe 
two Houſes have acted upon thoſe occaſions 
when, the Crown being without any preſent 
poſſeſſor, it lay in their power, both to ſettle 
it on what perſon they pleaſed, and to divide 
and diſtribute its prerogatives as they might 
have thought proper. Circumſtances of this 
kind have never failed in other Kingdoms to 
bring on a divifion of the Executive authority 
of the Crown, or even of the State itſelf. In 
Sweden, for inſtance, (to ſpeak of that 3 
dom which has borne the greateſt outward 
reſemblance to that of England) when Queen | 
Chriſtina was put under a neceſſity of abdi- 
cating the Crown, and it Was transferred 
to the Prince who ſtood next to her in the 
line of Succeſſion, the Executive authority in | 


1111 Th 
the State was immediately divided, and either 
diſtributed among the Nobles, or aſſigned to 
the Senate, in which the Nobles alone could 


be admitted; and the new King was only 
to be a Preſident over it, 


After the death of Charles the Twelfth, who 
died without male heirs, the diſpoſal of the 
Crown (the power of which Charles the Ele- 
venth had found means to render again abſolute) 
returned to the States, and was ſettled on the 
Princeſs Ulrica, and the Prince her Huſband. 
But the Senate, as in the former inſtance, 
aſſumed to itſelf the authority which had lately 
belonged to the Crown. The power of aſſem- 
bling the States, of making war and peace, 
and treaties with foreign powers, the diſpoſal - 
of places, the adminiſtration of the public reve- 
nue, the command of the army and of the fleet, 
were veſted in that Body. Their number was 
to conſiſt of ſixteen members, The majority 
of votes was to be decifive upon all occa- 
ſions. The only privilege of the new King, 
was to have his vote reckon for two: and if 
on any occaſions he ſhould refuſe to attend 
their meetings, the buſineſs was nevertheleſs 


3 
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to be done as effectually and definitively with- 
out him. | 


* 


But in England the Revolution of the year 
1689 was " terminated in a manner totally 
different. Indeed, thoſe prerogatives deſtruc- 
tive of public liberty, which the late King 
had aſſumed, were retrenched from the Crown; ; 
and thus far the two Houſes agreed. But 
as to proceeding to any diſmembering or 
tranſpoſing of the authority of the Crown, 


no propoſal was even made about it. Thoſe 


prerogatives which were taken from the 
Crown, were annihilated and made to ceaſe 
to exiſt in the State; and all the Executive 
authority that was thought neceſſary to be 
continued in the Government, Was, as before, 5 
left undivided in the Crown. (a) 5 


In the ſame manner was the whole autho- 
rity of the Crown transferred afterwards to 


* 


(a) This remarkable circumſtance” of the power of the 
Crown in England being conſtantly preſerved undivided, 
whatever Revolutions may have ariſen, throws a farther light | 
on the obſervation before made, on the advantageous manner 
to public liberty in which Revolutions have always been 
terminated in England. In other limited Monarchies, 
the Men who were at the head of the Nation, find- 
ing it in their power, upon thoſe occaſions, . to aſſume 
to themſelves the exerciſe of the Sovereign authority, 


the Princeſs tho ſucceeded | King. William 
the Third, and who had no other claim to 
j it, but what was conferred on. her by Par- 


* 


conſtantly did ſo; and as conſtantly left, that authority is in 
the ſame undefined extent as before; juſt as we have ſeen 
that it always happened in the ancient Commonwealths, 
and from the very ſame reaſons. But in England, each 
Member i in each . Houſe of Parliament ſeeing, on the occa- 
ſions we mention, that the Executive authority muſt, in 
the iſſue, fall ſome where undivided, and continue ſo; and 
that neither perſonal advantages of any kind, nor the power 
of any faction, but the law alone, could thenceforwards 
be a reſtraint upon its actions, ſeriouſly applied themſelves 
to frame with care thoſe laws on which their . awn liberty 
was afterwards to depend ; and to limit that Power which 
they ſaw they could neither transfer to themſelves and their 
party, nor render themſelves independent of. 
It will not be improper to add here, as a farther proof 
of the indiviſibility of the power of the Crown (which 
has been above ſaid to reſult from the peculiar frame 
of the Engliſh Parliament) that no part of the Executive 
authority of the King is veſted in his Privy Council, as 
we have ſeen it was in the Senate of Sweden: all 
centers in the Sovereign ; the votes of the Members are 
not even counted, if I am well informed: and in fact the 
conſtant ſtyle of the Law, is the King in Council, and 
not the King and Council, A proviſo is indeed ſametimes 
added to ſome Bills, that certain acts mentioned in 
them are to be tranſacted by the King in Council; but 
this is only a precaution taken in the view that the moſt 
important affairs of a great Nation may be tranſacted with 
proper ſolemnity; and to prevent, for inſtance, all objec- 
tions that might, in proceſs of time, be drawn from the 
uncertainty, whether the K ing has aſſented, or not, to cer- 
tain particular tranſactions. 
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liament. And in the ſame manner, again, 
it was ſettled, a long time before hand, on 
the Princes of Hanover who have ſince ſuc- 


ceeded her. (a) 


\ 


Nay, one moſt extraordinary fact, and to 
which I defire the Reader to give his atten- 
tion, —Notwithſtanding all the Revolutions we 
mention, and though Parliament has fat every 
year ſince the beginning of this century, 
though they have conſtantly enjoyed the moſt 
> unlimited fredom, both as to the ſubjects and 
the manner of their deliberations, and num- 
berleſs propoſals have in conſequence been 
made, yet, ſuch has been the efficiency of 

each Houſe in deſtroying, preventing, or qua- 
lifying, the views of the other, that the Crown 
has not been obliged during all that time to 


make uſe, even once, of its negative voice; 


and the laſt Bill, rejected by a King of Eng- 


(4) If the Reader wanted a farther confirmation as to the 
peculiarity of the conduct of the Engliſh Parliament, in 
preſerving the authority of the Crown undivided, though 
the latter lay, as it were, at their diſpoſal, he need only com- 
pare the Acts by which they ſettled it on the Houſe of Hano- 
ver, with that framed for the ſame purpoſe by the Scctch 
Parliament, a few years before the Union. By this Act the 
power of the Crown in Scotland was to be diſmembered, 

much in the ſame manner, as we have ſeen it has been in 
Sweden. — See Parliamentary Debates, Vol. iii. 
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land, has been that rejected by King William 
rhe Third, in the year 1692, for Triennial ; 


Parliaments. (a) 


. —— 


LIL r 


(a) He affented 4 few years afterwards to that Bill, 
after ſeveral amendments had been made in it. 

The obſervation above made on the conſtant tenour of 
the proccedings of the Engliſh Parliament, with relation | 
to the Crown, is rendered ſtill more remarkable when 
we conſider the events which have of late years taken 
place in France; and when we ſee the late King 
to have at laſt taken a moſt ſerious' alarm at the pro- 
ceedings of his Parliament of Paris, (an Aſſembly which 
is far from having the ſame importance in the King- 
dom of France, as the Engliſh Parliament has in England) 
and to have in the end applied to his army in order to diſ- 
perſe it. And though the preſent King bas thought pro- : 
per to re-eſtabliſh that Parliament, a meaſure which was 
highly prudent in the beginning of his reign, yet, every 


precaution has at the ſame time been taken to render it 
dumb for ever. > 


To theſe obſervations on the ſecurity of the power of 
the Crown, another of great importance is to be added, which 
is alſo founded upon facts, and which Theory would equally 
Juſtify : this is, that the Crown cannot depend upon the 
ſecurity we mention, any longer than it continues to ful- 
fill its engagements with the Parliament, and With the 
Nation:. of this the misfortunes' of Charles the Firſt, 
and the Revolution of the year 1689, are convincing as 5 | 
well as awful proofs. And in general the imminent dan- 
gers and perplexities in which the Kings of England have = 
coli involved themſelves whenever they have Mterißted | 
to ſtep beyond the limits of the law, , manifeſtly ſhow, that 
all that can be ſaid of the greatnefs. and ſecurity of their 
power is to be underſtood, not of the, capricious power of 


the Man, but of the lavſul authority cf the Head of the 
State, 
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And this peculiar ſecurity of the Executive 
authority of the Crown in England, has not 
only freed the State from thoſe diſturbances 
to which other Monarchies were unavoida- 


bly expoſed before the uſe of ſtanding armies, 


and enabled it to produce all thoſe advan- 
tageous effects to public liberty which we 


have mentioned in the courſe of this Work: 1 
but this ſame ſecurity has alſo procured to 
England, conſidered as a free State, other 


advantages which would really have been to- 


tally unattainable in the free States before men- 


tioned, whatever public virtue we might even 


ſuppoſe to have belonged to thoſe who acted 


in them as the Leaders of the People. 


The one is the extraordinary freedom which 


the People of England enjoy at the expence 
of the governing authority. In the Roman 


Commonwealth, for inſtance, we ſee the 
Senate to have been veſted with a number of 
powers totally deſtructive of the liberty of 
the Citizens and the continuance of tote 


owing to the treacherous remiſſneſs of thoſe 


Men in whom the People truſted for re- 
preſſing them, or even to their determined reſo- 
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lution not to abridge thoſe prerogatives. Yet, 
if we attentively conſider the conſtant ſitua- 
tion of affairs in that Republic, we ſhall find, 
that, though we might ſuppoſe thoſe perſons to 
have been ever ſo truly attached to the cauſe 
of the People, it would not really have been 
_ poſſible for them to procure to the People an 
intire ſecurity. The right enjoyed by the 
Senate, of ſuddenly naming a Dictator with a 
power unreſtrained by any law, or of inveſting 
the Conſuls with an authority of much the 
ſame kind, and the power it aſſumed of making 
at times formidable examples of arbitrary 
Juſtice, were reſources of which the Republic 
could not, perhaps, with any ſafety have .been 
totally deprived ; and though theſe were for 
the moſt part uſed to deſtroy the Juſt liberty 
of the People, yet they were alſo very often 
the means of preſerving the Commonwealth. 


Upon the fame principle ws. Sod a 
ſibly find that the Oſtraciſin, that arbitrary 
method of baniſhing Citizens, Was a neceſſary 
reſource in the Republic of Athens. A Ve- 
netian Noble would perhaps alſo confeſs, 
that however terrible the State-Inquiſition 
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And this peculiar ſecurity of the Executive 
authority of the Crown in England, has not 
only freed the State from thoſe diſturbances 
to which other Monarchies were unavoida- 
bly expoſed before the uſe of ſtanding armies, 
and enabled it to produce all thoſe advan- 
tageous effects to public liberty which we 
have mentioned in the courſe of this Work: 
but this ſame ſecurity has alſo procured to 
England, conſidered as a free State, other 
advantages which would really have been to- 
tally unattainable in the free States before men- 
tioned, whatever public virtue we might even 
ſuppoſe to have belonged to thoſe who acted = 
in them as the Leaders of the People. 


The one is the extraordinary freedom which 4 
the People of England enjoy at the expence 


of the governing authority. In the Roman 


Commonwealth, for iter, we ſee the 


Senate to have been veſted with a number of 


powers totally deſtructive of the liberty of - 
the Citizens; and the continuance of thoſe 
powers, was, no doubt, in a great meaſure 
owing to the treacherous remiſſneſs of thoſe 
Men in whom the People truſted for re- 
preſſing them, or even to their determined reſo- 
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lution not to abridge thoſe prerogatives. Yet, 
if we attentively conſider the conſtant ſitua- 
tion of affairs in that Republic, we ſhall find, 
that, though we might ſuppoſe thoſe perſons to 
have been ever ſo truly attached to the cauſe 
of the People, it would not really have been 
_ poſſible for them to procure to the People an 
intire ſecurity. The right enjoyed by the 

Senate, of ſuddenly naming a Dictator with a 
power unreſtrained by any law, or of inveſting 
the Conſuls with an authority of much the 
ſame kind, and the power it aſſumed of making 
at times formidable examples of arbitrary 
Juſtice, were reſources of which the Republic 
could not, perhaps, with any ſafety have been 
totally deprived ; and though theſe were for 
the moſt part uſed to deſtroy the Juſt liberty 
of the People, yet they were alſo very often 
the means of preſerving the Commonwealth. 


Upon the fame principle we - ſhould poſ- 

fibly find that the Oſeraciſin, that arbitrary 
method of baniſhing Citizens, was a neceſſary 
reſource in the Republic of Athens. A Ve- 
netian Noble would perhaps alſo confeſs, 
that however terrible the State-Inquiſition 
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eſtabliſhed in his Republic may | be, even ts 
the Nobles themſelves, yet, it would not 
be prudent intirely to aboliſh it. And we do 


not know but a Minifter in France, though 


we might ſuppoſe him ever ſo virtuous and 
moderate a Man, would fay the ſame thing 
with regard to the ſecret imprifonments, the 


lettres de cachet, and other arbitrary deviations 


from the ſettled courſe of law, which often 
take place in that Kingdom, and in the other 
Monarchies of Europe. No doubt, if he was 
the Man we ſuppoſe, he would confeſs that 
the expedients we mention have in num- 
berleſs inſtances been moſt horribly proſtituted 
to gratify the wantonneſs and private revenge 

of Miniſters, and of thoſe who had any in- 
tereſt with them; but ill perhaps he would 
continue to give it as his opinion, that the 
Crown, notwithſtanding its apparently immenſe 
ſtrength, cannot avoid recurring at times to 


expedients of that kind ; much leſs could it 


publickly and abſolutely renounce them. 


It is therefore a moſt adyantageous cir- 


cumſtance i in the Engliſh Government, that 


its ſecurity renders all expedicnts like thoſe, 
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unneceſlary ; and that the Repreſentatives 
of the People have not only been con- 
ſtantly willing to promote the public liberty, 
but that the general ſituation of affairs has 
alſo enabled them to carry their precautions 
ſo far as they have done. And indeed, when 
we conſider what prerogatives the Crown, in 
England, has ſincerely renounced, —that in 
conſequence of the independence conferred on 
the Judges and the method of Trial by Fury, 
It is deprived of all means of influencing the 
ſettled courſe of the law both in civil and 
criminal matters, that it has rencunced all 
power of ſeizing the property of individuals, 
and even of . ee in any manner whatſo- 
ever and for the ſhorteſt time, the liberty of 
their perſons, we do not know what we ought 
moiſt o admire, whether the public virtue of 
thoſe who have deprived the ſupreme Executive 
Power of all thoſe dangerous prerogatives, or 
the nature of that ſame Power, which has 
enabled it to give them up without ruin to it- 
ſelf, —whether the happy frame of the Engliſh 
Government which makes thoſe in whom the 
Prople truſt, continue fo faithful in the diſ- 
3 E's 
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charge of their duty, or the ſolidity of that 
ſame Government, which really can afford to 
leave to the People ſuch an extenſive degree 
of liberty. 9s : 
Apain, the Liberty of the preſs, that oreat 
advantage enjoyed by the Engliſh Nation, 
does not exiſt in any other Monarchies of 
Europe, however well eſtabliſhed they may at 
firſt ſeem to be; and it might even be 
demonſtrated that it cannot exiſt in them. 
The moſt watchful eye, we ſee, is conſtantly 
kept in thoſe Monarchies upon every kind 
of publication and a jealous attention is paid 
even to the looſe and inſignificant ſpeeches 
of individuals. Much unneceſſary trouble 
(we may be apt at firſt to think) is taken 
upon this ſubject: but yet if we conſider 
how uniform is the conduct of all thoſe Go- 
vernments, how conſtant and unremitted their 
care in thoſe reſpects, we ſhall be convinced, 
without looking farther, that there muſt be 
ſome neceſſity for their precautions. 
In Republican States, for reaſons which are 
at the bottom the ſame as in the beforemen- 
tioned Governments, the People are alſo kept 
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under the greateſt reſtraints by thoſe who are 
at the head of, thoſe, States. In the Roman 
Commonwealth, for inſtance, the liberty of 
writing was curbed by the ſevereſt laws: (a) 
with regard to the freedom of ſpeech, things 
were but little better, as we may conclude 
from ſeveral facts, and many inſtances may even 
be produced of the dread with which the Citi- 
Zens, upon certain occaſions, communicated 
their political opinions to the Conſuls or to 
the Senate. In the Venetian Republic, the 
preſs is moſt ſtrictly watched ; nay, forbearance 
to ſpeak, in any manner whatſoever, on the 
conduct of the Government, i is the fundamental 
maxim which they inculcate to the People 
throughout their dominions. (5) 


CSS. 


(a) The Law of the Twelve Tables had eſtabliſhed 
the puniihment of death againſt the author of a Libel: 
nor was it by a Tryal by "Tary that it was to be deter- 

mined what was to be called a Libel. ST QuUIs CARMEN 


OCCENTASSIT, ACTITASSIT, CONDIDISSIT, QUOD ALTERL 
FLAGITIUM FAXIT, CAPITAL ESTO. 


() Of this I have myſelf ſeen a proof ſomewhat ſin- 
gular, which I beg leave of the Reader to relate. Being, in 
the year 1768, at Bergamo, the firſt Town of the Venetian 
State as you come into it from the State of Milan, I 
took a walk in the evening in the neighbourhood of the 
Town; and wanting to know the name of ſeveral places 
which I ſaw at a inc: | ſtopped a Joung Country- 
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With reſpect therefore to this point, it may 
again be looked upon as a moſt advantageous 
circumſtance in the Engliſh Government, that 

thoſe who have been at the head of the Peo- 

ple, have not only been conſtantly difpoſed © 
to procure the liberty of the People, but alſo 
that they have found it poſſible for them to 
do ſo; and that the ſtability of the Govern- 
ment has admitted of that extenſive ſreedom 
of ſpeaking and writing which the People 
of England enjoy. A moſt adyantageoun pri- 


pI 
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man to aſk him information. Fioding him to be a ſen- 
fible young Man, I entered into ſome farther conveffation 
with him; and as he had himſelf a great inclination to 
ſee Venice, he aſked me, whether I propoſed to go there? I 
anſwered, that I did : on which he immediately warned me 
when I was at Venice not to ſpeak of the Prince (ae! Pren- 
cipe) an appellation aſſumed by the Venetian Government, 
in order, as I ſuppoſe, to convey to the People a greater 
idea of their union among themſelves. As I wanted to 
hear him talk farther on the ſubject, I pretended to be 
intirely ignorant in that reſpect, and aſked for what rea- 
fon I muſt not ſpeak of the Prince? But he (after the 
manner of the common People in Italy, who, wien 
ſtrongly affected by any thing, rather chooſe to expreſs 
themſelves by ſome vehement geſture, than by words) 
ran the edge of his hand, with great quickneſs, along his 
neck, meaning thereby to expreſs, that being ſtrangled or 
having one's throat cut, was the inſtant conſequence of 
taking ſuch a liberty. 
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vilege, this; which affording to every Man a 


means of laying his complaints before the 
Public, procures him almoſt a certainty of 


redreſs againſt any act of oppreſſion that he 
may have been expoſed to: and which leaving, 


moreover, to every Subject the right to 
give his opinion on all public matters, and 
by thus influencing the ſentiments of the 
Nation, to influence thoſe of the Legiſla- 
ture itſelf (which is ſooner or later obliged 
to pay a deference to them) procures to him 
a ſort of Legiſlative authority of a much 


more efficacious. and beneficial nature than 
any formal right he might enjoy of voting 
by a mere yea or nay, upon general propo- 


ſitions ſuddenly offered to him, and which 
he could have neither a ſhare in framing, 
nor any opportunity of enen to and 
modifying. 


A privilege whieh, by raiſing in the Peo- 
ple a continual ſenſe of their own ſecurity, 
and affording them undoubted proofs that the 


Government, whatever may be its form, is 


ultimately deſtined only to inſure the happi- 
neſs of thoſe who ſubmit to it, is both one 
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of the greateſt advantages of Freedom, and 


its ſureſt characteriſtic. The kind of ſecurity 


as to their perſons and poſſeſſions, which Sub- 
jects who are totally deprived of that privi- 


lege, enjoy at particular times, under other 
Governments, may at moſt intitle them to 


look upon themſelves as the well-adminiſtered 
property of Maſters who rightly underſtand 
their own intereſts : but it is the right of 
canvaſſing without fear the conduct of thoſe 


who are placed at their head, which conſtitutes 


a free Nation, (a) 


In fine, what completes all thoſe advantages 
which reſult from the ſecurity of the ſupreme 
Executive authority in England, is the nature 
of the means by which that ſecurity is obtained. 


Means which are totally different from thoſe by | 


which the ſame advantage is ſo incompleatly 


procured, and ſo dearly paid for, in other Mo- 


(a) If we conſider the great advantages to public liberty 
which reſult from the inſtitution of the Trial by Jury, 
and from the Liberty of the preſs, we ſhall find England 
to be in reality a much more Demeccratical State than any 
other we are acquainted with. The Judicial power, and 
the Cenſorial power, are veſted in the People. 


OF ' ENGLAND. 409 
narchies; and which have equally preſerved 
the Engliſh from the two oppolite calamities of 
anarchy dignified with the name of liberty, 
and total political flavery dignified with the 
name of public tranquillity. 


It is from a happy general arrangement of 
things, that the Power which governs in 
England, derives that advantageous ſolidity 
which procures to the People both ſo great a 
degree of ſecurity, and ſo extenſive a degree of 
freedom. It is from the Nation itſelf that it 
receives the force with which it governs the 
Nation. Its reſources are affection, and not 
terror; conſent, and not violence; and it con- 
tinues to reign by the voluntary paſſions of 
thoſe who are ſubject to it. 


1110 


40 THE CONSTITUTION 


CHAPTER. XVIII. 


How far the examples of Nations that b. F/ oft 
their liberty, are applicable to "BR gland. 


LL Governments having in themſelves, | 
ſay thoſe who have written upon that 

ſubject, the principle of their deſtruction (a 
principle inherent in thoſe very cauſes to 
which they owed their proſperity) the advan- 
tages of the Government of England cannot, 
according to thoſe Writers, exempt it from 
that hidden fault which is ſecretly working its 
ruin; and M. de Monteſquieu, pronouncing 
at the ſame time, both concerning the effect, 
and the cauſe, ſays, that the Conſtitution 
of England will loſe its liberty, — will periſh. 
« Have not Rome, Lacedzmon, and Car- 
« thage, periſhed ? It will .periſh when the 
* Legiſlative power ſhall have become more 
be corrupt than the Executive.” 


Though I do not by any means pretend 
that any human eſtabliſhment can eſcape the 
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fate to which we ſee every thing in Nature ſub- 
ject, nor am ſo far prejudiced by the ſenſe I 
entertain of the great advantages of the Engliſh 
Government, as to reckon among them that of 
eternity, I will however obſerve here in gene- 
ral, that as it differs by its ſtructure and reſources 
from all thoſe with which Hiſtory makes us 
acquainted, ſo it cannot be ſaid to be liable to 
the ſame dangers. To judge of the one from 
the other, is to judge by analogy, where no 
analogy is to be found; and my reſpect tor 
the Author I have quoted will not hinder me 
from ſaying, that his opinion has not the ſame 
weight with me on this occaſion that it has 
on many others. "oe 


Having neglected, as indeed all ſyſtematic 
Writers upon Politicks have done, attentively 
to examine into the real nature of Govern- 
ments, of Power, and of Liberty, among 
Mankind, the principles he lays down are not 
always fo clear, or even ſo juſt, as we might 
have expected from a Man of ſo real a 
genius. When he ſpeaks of England, for 
inſtance, his obſervations are much too ge- 


neral; and though he had frequent oppor- 
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tunities of converſing with Men who had been 
perſonally concerned in the public affairs of 
this Country, and had been an eye-witneſs 
of the operations of the Engliſh Government, 
he rather tells us, when he attempts to 
deſeribe it, what he conjectured, than what 


he ſaw. | 
The examples he cites, and the cauſes of 
diſſolution which he aſſigns, particularly con- 


firm this obſervation. The Government of 


Rome, to ſpeak of that which, having gra- 
dually, and as it were of itſelf, fallen into 
ruin, may afford matter for exact reaſoning, 
had no relation to that of England. The 
Roman People were not, in the latter ages 
of the Commonwealth, a People of Citizens, 
but of Conquerors. Rome was not a State, 
but the head of a State. By the immenſity 
of its conqueſts, it came at laſt only to be in a 
manner an acceſſory part of its own Empire. 
Its power became ſo great, that after having 
conferred it, it was at length no longer able to 
reſume it: and from that moment it became 
itſelf ſubject to it, from the ſame reaſon 
that the Provinces themſelves were ſo. 
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The fall of Rome, thernfore, was an event 
peculiar to its ſituation; and the change of 
manners which accelerated that fall, had alſo 
an effect which it could not have had but in 
that ſame ſituation. Men who had drawn to 
themſelves all the riches of the World, could no 
longer content themſelves with the ſupper of 
Fabricius, and the cottage of Cincinnatus. 
The People, who were maſters of all the 
corn of Sicily and Africa, were no longer 
obliged to plunder their neighbours for theirs. 
All poſſible Enemies, beſides, being extermi- 
nated, Rome, whoſe power was military, was 

| no longer an army; and that was the mo- 
ment of her corruption: if, indeed, we ought 
to give that name to what was the inevita- 
ble conſequence of the nature of things. 


In a word, Rome was defined to loſe her 
Liberty when ſhe loſt her Empire; and ſhe 
was deſtined to loſe her Empire, whenever 
ſhe ſhould begin to enjoy it. 


/ 


But England forms a Society founded upon 
principles abſolutely different. All liberty, 
and power, are not accumulated, as it were, 
in one point, ſo as to leaye; every where 
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elſe, only ſlavery and miſery; conſequently 
only ſeeds of divifion, and ſecret animoſity. 
From the one end of the Ifland to the other the 
fame laws take place, and the fame intereſts pre- 
vail: the whole Nation, beſides, equally concurs 
in the formation of the Government : no part, 
therefore, has cauſe to fear that the other 
parts will ſuddenly ſupply the neceſſary forces 
to deſtroy its liberty; and the whole have, 
of courſe, no occafion for thoſe ferocious kinds 
of virtue which are indiſpenſably neceſſary to 
thoſe who, from the ſituation in which they 
have brought themſelves, are continually 


expoſed to ſuch dangers. 


The ſituation of the People of England, 
therefore, eſſentially differs from that of the 
Poople of Rome. The mode of the Engliſh 
Government does not differ leſs from that of 
the Roman Republic; and the great advan- 
tages it has over the latter for preſerving the 
liberty of the People from ruin, have been 
deſcribed at length in the courſe of this 
Works 
Thus, for inan the total ruin of the Ro- 
man Republic was, principally brought about 
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by the exorbitant power to which ſeveral 
of its Citizens were ſucceſſively enabled to 
riſe. In the latter age of the Common 

wealth, thoſe Citizens went ſo far as to 
divide among themſelves the dominions of 
| the Republic, in much the ſame manner as 
they might have done lands of their own. 
And to them, others in a ſhort time ſuc- 
55 ceeded, who not only did the fame, but who 
even proceeded to that degree of tyrannical in- 
ſolence, as to make ceſſions to each other, by 
expreſs and formal compacts, of the lives of 
thouſands of their fellow-Citizens. But the 
great and conſtant authority, and weight of 
the Crown, in England, prevents. in their very 
beginning, as we have ſeen, all misfortunes of 
this kind; and the Reader may recollect what 
has been faid before on that ſubject. 


At laſt the ruin of the Republic, as every body 
knows, was compleated. One of thoſe powerful 
Citizens we mention, in proceſs of time found 
means to exterminate all his competitors : he 
immediately aſſumed to himſelf the whole 
power in the State; and eſtabliſhed for ever 
after an arbitrary Monarchy. | But ſuch a 
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ſudden and violent eſtabliſhment of a Mo- 


narchical power, with all the fatal conſequences 


that would reſult from ſuch an event, are 
calamities which cannot take place in Eng- 
land: that fame kind of power, we ee; is 
already in being; it is aſcertained by fixed 
laws, and eſtabliſhed upon regular and well- 
known foundations. 


Nor is there any danger that that power 


may, by the means of thoſe legal prerogatives 


it already poſſeſſes, inſenſibly aſſume others, 


and at laſt ſuddenly make itſelf abſolute. The 


important privilege of granting to the Crown 
its neceſſary ſupplies, we have before obſerved, 
is veſted in the Nation: and how extenſive 
ſoever the prerogatives of a King of England 
may be, it conſtantly lies in the power of 
his People either to grant, or deny him, the 
means of exerciſing them. 


'T his right poſſeſſed by the People of Eng- 


land, conſtitutes the great difference between 


them, and all the other Nations that live 


under Monarchical Governments. It likewiſe 


gives them a great advantage over ſuch as are 


formed into Republican States, and confers on 
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them a means of influencing the conduct of 
the Government, not only more effectual, but 
alſo (which is more in point to the ſubject 
of this Chapter) incomparably more laſting 
and ſecure, than thoſe reſerved to the n 


in the States we mention. 


In thoſe States, the political rights which 
uſually fall to the ſhare of the People, are thoſe 
of voting in general Aſſemblies, either when 


laws are to be enacted, or Magiſtrates to be 


elected. But as the advantages ariſing from 
thoſe general rights of giving votes, never are 
very clearly aſcertained by the People, ſo neither 
are the conſequences attending particular forms 
or modes of giving thoſe votes, generally and 
compleatly underſtood by them. They, in 


conſequence, never entertain any ſtrong and 


conſtant preference for one method rather than 


another; and it hence always proves but 


too eaſy a thing in Republican States, either 
by inſidious propoſais made at particular 


times to the People, or bi y well-contrived 


precedents, or other means, firſt, to reduce 
their political privileges to mere ceremonies 
and forms, and at laſt, intirely to aboliſh 
them. 
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| Thus, in the Roman Republic, the meile 
which was conſtantly in uſe for about one | 
hundred and fifty years, of dividing the Citi- 
zens into Centuriæ when they gave their 
votes, reduced the right of the greateſt part 
of them, during that time, to little more than 
4 ſhadow. After the mode of dividing them 
by Tribes had been introduced by the Tri- 
bunes, the bulk of the Citizens indeed were 
not, when it was uſed, under ſo great a diſ- 
advantage as before; ; but yet the great privi- 
leges exerciſed by the Magiſtrates in all the 
public Aſſemblies, the power they aſſumed. of 
moving the Citizens out of one Tribe into 
another, and a number of other circumſtances, 
continued to render the rights of the Citizens 
more and more ineffectual; and in fact we do 
not find that when thoſe rights were at laſt 
intirely taken from them, they have expreſſed 
any great degree of diſcontent. hes 


In Sweden (che former Government of 
which partook much of the Republican form) 
the right allotted to the People in the Go- 
vernment, was that of ſending Deputies to the 
States of the 'Kingdom, who were to give 
their votes on the reſolutions that were to 
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be taken in that Aſſembly. But the privi- 
lege of the People of ſending ſuch Deputies 
was, in the firſt place, greatly diminiſhed by 
ſeveral eſſential diſadvantages under which 
thoſe Deputies were placed with reſpect to 
the Body, or Order, of the Nobles. This 
ſame privilege of the People was farther 
leſſened by depriving their Deputies of the 
right of freely laying their different propoſals 
before the States, for their aſſent, or diſſent, 
and attributing the excluſive right of framing 
ſuch propoſals, to a private Aſſembly which 
was called the Secret Committee. Again, the 
right allowed to the Order of the Nobles, of 
having a number of Members in this Secret 
Committee double to that of all the other 
Orders taken together, rendered the rights 
of the People ſtill more ineffectual. At 
the laſt Revolution thoſe rights have been in 
a manner taken from them; and they do not 
ſeem to have made any great efforts to 
preſerve them. (a) ; + 
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(a) I might have produced examples without number, 
of Republican States in which the People have been brought, 
at one time or other, to aſſent to the total loſs of their poli- 
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But the ſituation of affairs in England is 
totally different from that which we have juſt 
deſcribed. The political rights of the Peo- 
ple are inſeparably connected with the right 
of Property,—with a right which it is as 
difficult to invalidate by artifice, as dangerous to 
attack by force, and which we ſee that the 
moſt arbitrary Kings, in the fulleſt career of 
their power, never have offered to violate 
but with the greateſt precautions. A King 
of England, who would enſlave is People, 
muſt begin with doing, for his firſt act, what 


all other Kings reſerve for the laſt; and he 


cannot attempt to deprive his subjects of 
their political privileges, without declaring war 


againſt the whole Nation at the ſame time, and 


attacking every individual at once in his moſt | 


ee and beſt underſtood intereſt. 


And the means poſſeſſed by the People of 
England, of influencing the conduct of the Go- 
vernment, is not only 1 in a manner ſecure againſt 
any danger of being taken from them : it is 


moreover attended with another advantage of the 
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bee privileges. In the Vine tian Republic, for inſtance, 
the right, now excluſively veſted in a certain number 
of families, of enacting laves, and electing the Doge and 
ether Magiſtrates, was originalen veſted in the whole People. 
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greateſt importance; which is that of conferring 
| naturally, and as it were neceſſarily, on thoſe 
to whom they truſt the care of their intereſts, 
the great privilege we have before deſcribed, 
of debating among themſelves whatever queſ- 
tions they think conducive to the good of 
their Conſtituents, and of framing whatever 


2 bills they think proper, and in what terms 


they chuſe. An eſſential privilege this, which 
gives them a moſt effectual means of providing 
for the ſafety of all the other rights of the 
People, and enables them to check in their 
| beginning all attempts of practices that might 
be dangerous to public liberty, -and even to 
procure thoſe to be aboliſhed that have already 
in any manner whatſoever been brought into 
uſe. 
How long ſoever the People may have re- 
 mained in a State of ſupineneſs as to their moſt 
valuable intereſts, whatever may have been the 
neglect and even the errors of their Repreſen- 
tatives, the inſtant the latter come either to ſee 
thoſe errors, or to have a ſenſe of their 
duty, they begin, by means of the privilege 


we mention, effectually to repair the loſſes of 


public liberty; they inform both themſelves 
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and the body of the People with reſpect to 
the main and eſſential object of their intereſts; 
they take the neceſſary precautions for pre- 
venting thoſe abuſes of which they complain 
from being continued, and others of the ſame 
kind from being eſtabliſhed ; and the governing 
Power (whatever dan gerous advantages it may : 
at firſt ſight appear to poſſeſs) is thus conſtantly, 
either confined, or brought back, to its an- 
cient limits. (a) 


And 1 ſhall take this opportunity to make 
the Reader obſerve, in general, how the dif- 
ferent parts of the Engliſh Government mu- 
tually aſſiſt and ' ſupport each other. It is 
becauſe the whole Executive authority in the 
State 1s veſted in the Crown, that the Peo- 
ple may without danger commit the care of 
their liberty to Repreſentatives :—it is becauſe 
they ſhare in the Government only- through: 
thoſe Repreſentatives, that they are enabled to 
poſſeſs the great advantage of framing and 


( a) The Reader may remember that among the Acts of 
which the Parliament obtained the abolition in the begin- 
5 ning of the reign of Edward VI. that Act was compriſed 

which had enacted, that the Proclamations of the Crown 
ſhould have the force of Law. The Parliament who had 
paſſed that Act, ſeemed to have done at that time, what 
the Daniſh Nation did a century afterwards, 
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propoſing new laws :—but for this purpoſe, 
it is again abſolutely neceſſary that the Crown, 
that is to ſay, a Veto of extraordinary power, 
ſhould exiſt in the State. 
It is, on the other hand, becauſe the balance 
of the People is placed in the right of granting 
to the Crown its neceſſary ſupplies, that the 
latter may, without danger, be intruſted with 
the great authority we mention; and that the 
right, for inſtance, which is veſted in it of 
judging of the proper time for calling and 
diſſolving Parliaments (a right abſolutely ne- 
ceſſary to its preſervation) may exiſt without 
produeing, ipſo facto, the ruin of public Liberty. 
The fineſt Government upon Earth, or rather 
the only one that has hitherto been founded 
upon principles truly conſonant with human 
Nature, was in danger of total deſtruction 
when Bartholomew Columbus was on his paſ- 
ſage to England, to teach Henry the Seventh 
the way to Mexico and Peru. (@) 


(a) As affairs are ſituated in England, the diſſolution 
of a Parliament, on the part of the Crowfi, is no-more 


than an appeal either to the People themſelves, or to 
another Parliament. | 
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As a concluſion of this ſubje& (which 
might open a field for ſpeculations without 
end) I ſhall obſerve an. advantage peculiar 
to the Engliſh Government, and which, more 


than any other we could mention, muſt con- 

tribute to its duration. All the political 
paſſions of Mankind, if we attend to it, are 
ſatisfied and provided for in the Engliſh G0 
vernment; and whether we look at the Mo- 
narchical, or the Ariſtocratical, or the Demo- 
cratical part of it, we find all thoſe powers 


already ſettled in it in a regular manner, which 


have an unavoidable tendency to ariſe, at one 


If we could, for an inſtant, ſuppoſe that 
the Engliſh form of Government, inſtead of 


having been the effect of a lucky concur- 
rence of fortunate circumſtances, had been 


eſtabliſhed from a ſettled plan by a Man who 


had diſcovered, beforehand and by reaſoning, 
all thoſe advantages reſulting from it which 


we now perceive from experience, and had 


undertaken to point them out to other Men 


capable 'of judging of what he told them, 


the following is, no doubt, the manner in 
which he would have ſpoken to them. 
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Nothing is more chimerical, he would have 
ſaid, than a ſtate of either total equality, or 
total Liberty amongſt Mankind. In all ſocie- 
ties of Men, ſome Power will neceſſarily ariſe. 
This power, after gradually becoming confined 
to a ſmaller number of perſons, will, by a like 
neceſſity, at laſt fall into the hands of a 
ſingle Leader; and thoſe two effects (of which 
you may ſee conſtant examples in Hiſtory) 
flowing from the ambition of one part 
of Mankind, * the various affections and 
paſſions of the other, are alu un- 
avoidable. ; 


Let us, therefore, admit this evil at once, 
ſince it is impoſlible to avoid it. Let us, 
of ourſelves, eſtabliſh a Chief among us, ſince 
we muſt, ſome time. or other, ſubmit to 
one: we ſhall by this means effectually pre- 
vent the conflicts that would ariſe among 
the competitors for that ſtation. But let us, 
above all, eſtabliſn him ſingle; leſt, after ſuc- 
ceſſively raiſing himſelf on the ruins of his 
Rivals, he ſhould eſtabliſh himſelf, whether 
we will or not,-and through a train of the 
moſt pernicious combinations. | 
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Let us even give him every thing we can 
poſſibly give without endangering our ſecurity, 
Let us call him our Sovereign; let us make 
him conſider the State as being his own. 
patrimony ; let us grant him, in ſhort, ſuch 
perſonal privileges as none of us can ever 
hope to rival him- i in, and we ſhall ſee what 
we were at firſt inclined to conſider as a - 
great evil, to be in reality a ſource of advan- 
tages to the community,. we ſhall be the better 
able to ſet bounds to that Power which we ſhall 
have thus fixed and aſcertained i in one place: 
we ſhall have the more intereſted him woom 
we ſhall have put in poſſeſſion of ſo many 
adyantages, in the faithful diſcharge of his 
duty; and we ſhall have thas procured for 
each of us, a powerful protector at home, and 
for the whole Community, a defender againſt 
foreign enemies ſuperior to all poſſible tempta- 
tion of betraying his Country. 


Tou may alſo have obſerved, he would con- 


tinue, that in all States, there naturally ariſes 
around the perſon, or perſons, who are in- 
veſted with the public powef, a claſs of 


Men who, without having any actual ſhare 
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in that power, yet partake of its * who, 
pretending to be diſtinguiſhed. from the 
reſt of the Community, do, from that very cir- 
cumſtance, become diſtinguiſhed from them: 
and this diſtinction, though only matter of 
opinion, and at firſt thus ſurreptitiouſſy ob- 
| tained, yet, becomes at laſt the ſource of una- 
voidable and very grievous effects. 
Let us therefore regulate this evil which we 
cannot intirely prevent. Let us eſtabliſh this 
claſs of Men who would otherwiſe grow up 
among us without our knowledge, and gradually 
acquire the moſt pernicious' privileges: let us 
grant them diſtinctions that are viſible and 
clearly aſcertained : their nature and extent 
will, by this means, be the better underſtood, 


and they will of courſe be much leſs likely 


to become dangerous. By this means alſo, 


we ſhall preclude all other perſons from the 
hopes of uſurping them. As to pretend to 


diſtinctions can thenceforward be no longer a 


title to obtain them, every one who ſhall 


not be expreſsly included in their number, 
muſt continue to confeſs himſelf one of the 


People; - and juſt as we ſaid before, let us. 
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chuſe ourſelves one Maſter that we may not 
have fifty, ſo let us again ſay on this occafion, 
let us eftabhſh th ree hundred Lords, that we 
may not have ten thouſand Nobles. | 


Beſides, our pride will better reconcile 
Itſelf to a ſuperiority which it will no longer 
think of difputing. Nay, as they will-them- 
 felves ſee us to be beforehand in acknow- 
ledging it, L they will think themſelves under 
no neceſlity of being inſolent to furniſh us a | 
proof of it. Secure of their privileges, all 
violent meaſures on their part for maintainin g. 


and at laſt perhaps extending them, will de 


prevented: they will never combine together 

with any degree of vehemence, but when they 
really have cauſe to think themſelves in dan- 
ger; and by having made them indiſputably 
great Men, we ſhall have a chance of 
often ſeeing them behave like modeſt and 
virtuous Citizens. | 


4.4 


In fine, by being united in a regular Aſ- 
ſembly, they will form an intermediate Body | 
in the State, that is to fay, a very uſeful 
part of the: Government. : 
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n i alſo neceſſary, our Lawgiver would = 
farther add, that we ſhould: have an influence "i 
upon the Government; it is neceffary for | | 
our ſecutity : it is no leſs neceſſary for the 
ſecurity! of the Government itſelf. But ex- 'il 


perience muſt have taught you, at the fame 
time, that a great body of men cannot act, 
without being, though they are not aware 
of it, the inſtruments of the deſigns of a 
ſmall number of perſons; and that the power 
of the People is never any thing but the 
power of a few Leaders, who (though it may be 
impoſſible to tell, when, or how) have found 
means to ſecure to thetnſelves the direction of 
its exerciſe. wh 


— —ä—f ᷑ — — — p— 4 
ny” 5 wy » * N * 


—ͤũũä ä — ſ— — HrktkIʃ¼— —mH— — 
— * — — 
2 - Eo dl SEN no aid pow vr. 11 Aptnony * * 


Let us, therefore, be alſo . ith 5 1 
this other inconvenience. Let us effect openly $1 


what would, otherwiſe, take place in ſecret. 


Let us intruſt our power, before it be taken I 
from us by addreſs. Thoſe whom we ſhall 


expreſsly have made the depoſitaries of it, being 


freed from any anxious care about ſupporting 

- themſelves, will have no object but to render it 

© uſeful. They will ſtand in awe of us the more, 
becauſe they will know that they have not 
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impoſed upon us; and inſtead of a ſmall num- 
ber of Leaders who would imagine they 
_ derive their whole importance from their own 
dexterity, we ſhall have clearly aſcertained 
Repreſentatives, who will be accountable to 
us for the evils of the State. 


But above all; by forming our Government 
of a ſmall number of perſons,” we ſhall 
Oe any diſorder that may take place in 
it, from ever becoming dangerouſly extenſive. 
10 more, we ſhall, render - it capable of i in- 
eſtimable combinations and reſources, which 
would be utterly impoſlible i in that Govern- 
ment of all, which never can. be ann ching 
Me uproar and confuſion. | 


In ſhort, by expreſoly diveſting dier of 
a power of which we ſhould, at beſt, have | 
had only an apparent enjoyment, we ſhall 
be intitled to make conditions for ourſelves : 
we will inſiſt that our liberty be augmented; 
we will, above all, reſerve to ourſelves the right 
of watching and cenſuring that adminiſtration 
which will have been eſtabliſhed only by our 
own conſent. We ſhall the better ſee its defects, > 
becauſe we ſhall be only its Spectators: we 
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ſhall correct them the better, becauſe we ſhall 
be Independent of it. (a) "PEP 
The Engliſh Conſtitution being founded 
upon ſuch principles as thoſe we have juſt 
deſcribed, no true compariſon can be made 
between it, and the Government of any other 
States; and ſince it evidently inſures, not 
only the liberty, but the general ſatisfaction in 
all reſpects, of thoſe who are ſubject to it, in 
a much greater degree than any other Govern- 
ment ever did, this conſideration alone affords 
ſufficient ground to conclude without looking 
farther, that it is alſo much more likely to 
be preſerved from ruin. 


And indeed we may obſerve the remarka- 
ble manner in which it has been main- 
tained in the midſt of ſuch general commo- 
tions as ſeemed unavoidably to prepare its 


(a) He might have added, as we will not ſeek to 
counter- act nature, but rather to follow it, we ſhall be 
able to procure ourſelves a mild Legiſlation. Let us not 
be without cauſe afraid of the power of one Man: we 
ſhall have no need either of a Tarpeian rock, or of a 
Counſel of the Ten, Having expreſsly allowed to the People 
2 liberty to enquire into the conduct of Government, and 


to endeavour to correct it, we ſhall need neither State- 
priſons, nor ſecret Informers. 
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deſtruction. It roſe again, we fee, after the 
wars between Henry the Third and his 
Barons; after the * uſurpation of Henry the 
Fourth; and after the long and bloody quar- 
rels between the Houſes of Vork and Lan- 
| caſter. Nay, though totally deſtroyed in ap- 
pearance after the fall of Charles the Firſt, 
and though the greateſt efforts had been made 
to raiſe another form of Government in its 
ſtead, yet, no ſooner was Charles the Second 
called over, than the Engliſh Conſtitution was 
_ re-eſtabliſhed upon all its ancient founda- 
tions. 


However, as what has not happened at one 
time, may happen at another, future Revo- 
lutions (events which no form of Govern- 
ment can totally prevent) may perhaps end in 
a different manner from that in which paſt ones 
have been terminated, New Combinations 
may poſſibly take place among the then ruling 
Powers in the State, of ſuch a nature as to 
prevent the Conſtitution, when peace is after- 
wards reſtored to the Nation, from ſet- 
tling again upon its ancient and genuine 
foundations; and it would certainly be a 
very bold aſſertion to decide that both the 
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ward form, and the true ſpirit of * Eng- 
ih Government, would again be preſerved 
from deſtruction, if the ſame dangers to. which 
they have in former times been expoſed, 
ſhould again happen to take place. Ty 


- Nay, ſuch fatal changes a8 thoſe. we men- 
tion, may be introduced in quiet times, or 
at leaſt, by means in appearance conſtitutional. 
| Advantages, for inſtance; may be taken by 
particular factions, either of the feeble temper, 
or of the miſconduct, of ſome future King. 
Temporary prepoſſeſſions of the People may 
be made uſe of, to make them concur in do- 
ing what will prove afterwards the ruin of their 
own liberty Plans of apparent improvement 
in the Conſtitution, forwarded by Men Who 
ſhall proceed without a due knowledge of the 
true principles and foundations of. Govern- 

ment, may produce effects quite contrary to- 
thoſe which they intended, and in reality pre- 
8 pare its ruin. (a) The Crown, on the other 


() Inſtead of Wan for the ee of Politics in 
their true ſource, that is to ſay, in the nature of the affec- 
tions of Mankind, and of thoſs ſecret ties by which they are 
united together | in a ſtate of Society, Men have treated that 
| ſcience in the ſame manner as they did natural Philoſophy in 
the times of Ariſtotle, continually recurring to occult cauſes 
and principles, from which no ufefu} conſequence could be 
drawn. Thus, in order to ground particular allertions, 
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hand, may, by the acquiſition, of foreign do- 
minions, acquire a fatal independency on the 
People: and if, without entering into any 
farther particulars on this ſubject, I were re- 
quired to point out the principal events which 
would, if they were ever to happen, prove 
immediately the ruin of the Engliſh Govern- 
ment, I would anſwer, | the Engliſh Goyern- | 
ment will be no more, either when the 
Crown ſhall become independent on the Na- 
tion for its ſupplies, or when the Repre- 
ſentatives of the People ſhall begin to ſhare 
in the Executive authority. (9) 


1 
4 


** 


they have much uſed the word Conſtitution, in a 3 
ſenſe, the Conſtitution loves, the Conſtitution forbids, and the 
like. At other times, they have had recourſe to Lux y, 
in order to explain certain events; and at others, to a ſtill 
more occult cauſe, which they have called corruption: and 
abundance of compariſons, drawn from the human Body, 
have been alſo uſed for the ſame purpoſes, Nor is it 
only the obſcurity of the writings of Politicians, and the 
impoſlibility of applying their ſpeculative Doctrines to any 
practical Uuſe, that proves that ſome pecukar and uncom- 
mon difficulties attend the inveſtigation of political truths; 
the ſingular perplexity which Men in general, even the 
ableſt, labour under, when they attempt to diſcuſs abſtract 
queſtions in politics, alſo juſtifies this obſervation, and proves 
that the true firſt principles of this, Science, whatever they 
are, lie deep in both the human heart and underſtanding. 
(a) And if at any time, any dangerous changes were to 
take place in the Engliſh Conſtitution, the pernicious 
tendency of which the People were not able at firſt to diſcover, 
reſtrictions on the Liberty of the Preſs, and on the Power of - 
Juries, will give them the firſt inſormation. 


* 
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CHAPTER XIX. 


1 


5 c ot PR wi on the nature ＋ the 
Diviſions that take place in England. 


Shall conclude this Work with a few 
obſervations on the total freedom from vio- 
lence with which the political debates and 
contentions ; in England are conducted and ter- 
minated, in order both to give a farther proof 
of the ſoundnefs of the principles on which 
the Engliſh Government i is founded, and to 
confute, in general, the opinion of foreign 
Writers or Politicians who, miſled by the 
apparent heat with which thoſe debates are 
ſometimes carried on, and the rumours to 
which they give occaſion, look upon England 
as à perpetual ſcene . of civil broils, hy 
diflenfions. 8 e 047 ts 
In fact, if we RS RITA OY "ry oh, 
the conſtant tenour of the eondück of the Par- : 
liament, we ſhall ſee that whatever different 
plans the ſeveral Orders that compoſe its may 
at times purſue, and Whatever uſe, EY may, 
3 K 2 
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in conſequence, make of their privileges, they 
never go, with regard to each other, beyond 
the terms, not only of decency, but even of 
that general good ns which W 

to prevail among them. 


Thus the King, though he ſerves the 
tle of his Dignity, never addreſſes the two 
Houſes, but in terms of regard and affection; 
and if at any time he chuſes to refuſe their 
Bills, he only fays that he will conſider of 
them; which is certainly a gentler expreſ- 
fion -than the word Veto. 


The two Houſes, on their part, though 
very jealous, each within their own walls, 
of the freedom of Speech, are, on the other 
hand, extremely careful that that liberty ſhall | 
never break out into unguarded expreſſions 
with regard to the perſon of the King. It 
is even à conſtant rule among them never to 
mention him when they mean to blame the 
adminiſtration; ; and thoſe: things which they 
may chuſe to cenſure, even in the Speeches N 
made by the King in perſon, and which are 
| wan His own acts, are never conſidered but 
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as the faults of his Miniſters, or in general 
of thoſe who have adviſed him. 


The two Houſes are alſo equally attentive 
to prevent any act contrary to that reſpect 
which they mutually owe to one another. 
The examples of their differences with each 
other, are very rare, and were only mere 
miſunderſtandings. Nay, in order to prevent 
all ſubject of altercation, the cuſtom * that 
when one of the two Houſes refuſes to con- 
ſent to a Bill preſented by the other, no 
formal declaration is made of ſuch refuſal; 
and the Houſe whoſe Bill is rejected, learns 
its fate only from their hearing no. more of 


it, or by what the Members may be told 
as private perſons. 


In each Houſe, the Members take care, 
even in the heat of debate, never to go be- 
yond certain bounds in their manner of 

' ſpeaking of each other; and if they were to 
offend in that reſpect, they would certainly 
incur the cenſure of the Houſe. And as 
reaſon has taught Mankind to refrain, in 
their wars, from all injuries to cach other 
that have no tendency to promote the object 
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of their | contentions, | ſo a kind of Law of 
Nations (if I may fo expreſs myſelf) has been 
introduced among the perſons who form the 
Parliament, and intereſt | themſelves in the 
debates: they have diſcovered that they 
may very well be of oppoſite parties, with- 
out hating , and perſecuting one another, 
Coming freſh from debates carried on even 
with conſiderable warmth, they meet without 
reluctance i in the ordinary intercourſe of life; ; 


"£25 & 


and ſuſpending all hoſtilities, they bold every 
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place out of Parliament, to be neutral ground. 


With regard to the generality of the Peo- 
ple, as they never are called upon to come 
to a final deciſion with reſpect. to any pub- 
lic meaſures, or expreſsiy to concur in ſup- 
porting them, they preſerve themſelves Mill 


de fee from party ſpirit than their Repre- 
ſentatibes themſelves ſometimes are. Conſider- 
ing, by: we have obſerved, the affairs of Govern- 
ment as only matter of ſpeculation, they never 
have occaſion to ej en gage in any vehement conteſts 
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among the themſelves on that account. Much leſs 
| 4101 : 
do t ey allow. themſelves | to take an active 
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and violent part in the differences of particu- 
lar factions, or the quarrels of private indi- 


viduals. And thoſe family feuds, thoſe party 
animoſities, thoſe victories and conſequent 
outrages of alternately ſucceſsful factions, in 
ſhort, all thoſe inconveniences which in o 
many other States have conſtantly been the 
attendants of liberty, and which Authors tell 
us we muſt ſubmit to as the price EY are 

* totally unknown in England. ID 


But are not the Engliſh ag making 
complaints againſt the Admin iſtration ? and do 


they not ſpeak and write as if they were conti- 
Gn ai 


nually expoſed to grievances of every kind ? 


3+ £434 \y_ 
Undoubtedly, I anſwer, In 2 Society of 
E 
Beings ſubject to error, diffatisfaGtions, from 


one quarter or other, will neceſſarily ariſe ; 
© TILT, FIT 1 os 


and in a free Society, they will be o Mig 
12113 gun 


manifeſted by complaints. Beſides, a8 my Dg- 
Af 592 (i! 
land every Man is permitted to give his o inion 
3 13 "GD 1363169! 

upon all ſubjects, and as to watc over the 
15 9 25 811 

Adminiſtration, and to complain of rievances, 
(1 III ch 11191 

18 the proper duty of the Repreſentatives 0 
- {OLE 777 5 { 

the People ; complaints muſt necefſaril 32 

TY 42 11 By 
heard in ſuch a Government, and even. 1 
1. 0 

frequently, and upon more ſubjects, t an in 
a 80 110% 11A 


"ny other. AY 
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But thoſe complaints, let it be remem 
bered, are not, in England, the cries of op- 
preſſion forced at laſt to break its ſilence. 
They do not ſuppoſe hearts deeply wounded. 
Nay, I. will N go farther, they do not even 
ſuppoſe very determinate ſentiments; and they 
are often nothing more than the firſt vent 
which Men give to heir new, and yet un- 
ſettled conceptions. No tag 

The agitation of men's minds is not there- 
fore in England what it would be in other 
States; it is not the ſymptom of a profound 
and general diſcontent, and the forerunner of 
violent commotions. F oreſeen, regulated, even 
hoped for by the Conſtitution, it animates 
all the parts of the State, and is to be 
conſidered only as the beneficial viciſſitude of 
the ſeaſons. The Power which governs, 
being dependant on the Nation, but poſſeſ- | 
ing at the ſame time the general affection 
of the People, 18 often thwarted, but never 
endangered. Like a vigorous Tree which 
ſtretches its branches far and wide, the 
ſlighteſt breath puts it in motion; but it ac- 
quires and exerts at every inſtant a new * 
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degree. of .force, and: reſiſts the Winds, both 


by the ſtrength and elaſticity of its fibres, 
and the depth of its roots. 


In a word, whatever Revolutions may at times 
happen among the perſons who conduct the 
public affairs in England, they never occaſion 
the ſhorteſt ceſſation of the power of the Laws, 
nor the ſmalleſt diminution of the ſecurity of 
individuals. A Man who ſhould have incurred 
the enmity of the moſt powerful Men in 
the State—what do I fay ?—though he had, 
like another Vatinius, drawn upon himſelf the 
united deteſtation of all parties, he might, 
under the protection of the Laws, and by 
keeping within the bounds | preſcribed by 
them, continue to ſet both his enemies and the 
whole Nation at defiance. 


The limits preſcribed to this Book do not 
allow us to enter into any farther particulars 
on the ſubject we are treating here; but if 
we were to make an inquiry into the in- 
fluence which the Engliſh Government has 
on the manners and cuſtoms of the People 
of England, perhaps we ſhould find, that 
inſtead of infpiring them with any diſpoſition 
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to diforder or anarchy, it produces on them 
a quite contrary effect. As they ſee the higheſt 
Powers in the State conſtantly ſubmit to the 
Laws, and they receive, themſelves, ſuch a cer- 
tain protection from thoſe, laws, whenever they 
appeal to them, it is impotlible but they muſt 
inſenſibly contract a deep-rooted attachment 
and reſpect for them, which can at no time 
| ceaſe to have ſome influence on their actions. 
And in fact, we ſee that even the lower claſs 
of the people, in England, notwithſtand- 
ing the apparent exceſſes into which they 
are ſometimes hurried, poſſeſs a ſpirit of 
juſtice and order, ſuperior to what 1s to be 
| obſerved in the ſame rank of Men in other 
Countries. The extraordinary indulgence 
which is ſhewn to accuſed perſons of every 
degree, is not attended with any of thoſe 
pernicious conſequences which we might at 
firſt be apt to fear from it. And it is perhaps 
to the nature of tig Engliſh Government itſelf 
(however remote the cauſe may ſeem) and to 
the ſpirit of Juſtice it continually : and inſen- 
ſibly diffuſes throughout all .orders of the 
People, that we are to attribute the ſingular 
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advantage poſſeſſed by the Engliſh Natiom 
of employing an incomparably milder mode of 
adminiſtering criminal Juſtice than any other 
Nation, and at the ſame time of affording 
perhaps fewer inſtances of violence or cruelty. 


0 Another conſequence which we might ob- 
ſerve here, as flowing alſo from the principles 
of the Engliſh Government, is the moderate 
behaviour of all thoſe who are inveſted with 
any branch of public authority. And if we 
look at the conduct of all public Officers in | 
England, from the Miniſter of State, or the 
Judge, down to the loweſt officers of : Juſtice, 
we find aà ſpirit of forbearance and lenity 
prevailing in, England among all perſons in 
power, which cannot but create the preateſt 
ſurpriſe in thoſe. who hen viſited | other 
Countries. 


One circumſtance more I ſhall obſerve here, 
as peculiar to England, which i is the conſtant. 
attention of the Legiſlature in providing for 
the intereſts and welfare of the People, and 
the indulgence ſhewn by them to theit "ay 
- prejudices. Advantages theſe, which are no 


doubt the conſequence of the general ſpirit 
| 3L 2 
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which animates the whole Englith- Govern- 
ment, but are alſo particularly owing to that 
circumſtance peculiar to it. of having lodged 
the active part of Legiſlation in the hands 
of the Repreſentatives of the Nation; and 
committed the care of alleviating the griev- 
| ances of the People to perſons who either 
feel them, or ſee them nearly, and whoſe 
ſureſt path to advancement and glory is to 
be active in finding remedies for them. 

6 Not that I mean, however, that no abuſes 
take place in the Engliſh Government, and 
that all poſſible good laws are made in it, . 
but that there is a conſtant tendency in it - 
both to correct the one, and improve the other. 

And that all the laws that are in being, are 
certainly executed, whenever appealed to, is 
what I look upon as the characteriſtic and 
undiſputed advantage of the Engliſh Confti- 
tution. A Conſtitution the more likely to pro- 
duce all the effects we have mentioned, and 
90 procure in general the happineſs of the 
People, in that it has taken Mankind as they 
are, and has not endeavoured to prevent every 


thing, but to regulate every thing. I ſhall 
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OY 8 more difficult to diſcover, as its 

form was complicated, while its principles 

were natural and fimple. Hence it is 

that the Politicians of Antiquity, ſenſible 

of the inconveniences of the Govern- 

ments they had opportunities of knowin g. 

wilhed for the eſtabliſhment of ſuch a Go- 
vernment, without much hopes of ever 

ſeeing it effected: (a) nay, Tacitus, the beſt 
Judge of them all, conſidered it as a project 
intirely chimerical. (5) Nor was it becauſe 

| he had not thought of it, had not reflected 
* on it, that he was of this opinion. He had 
. ſought for ſuch a Government, had had a 
glimpſe of it, and yet continued to pro- 
nounce it impracticable. | 
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Let us not therefore aſcribe | to the. con- 
fined views of Man, to his imperfect ſaga- 
city, the diſcovery of this important ſecret. 
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(4) Statuo eſſe optimè conſtitutam Republicam quæ 
« ex tribus generibus illis, regali, optimo, & N 
* modice confuſa. —Cic. fragm. ? 
(5) «+ CunQas Nationes & Urbes, Populus, aut Prieres, 
« aut Singuli, regunt. Delecta ex his & conflituta Rei- 
4 publice forma, laudari facitius, quam evenire; vel li. 
_ & eyenit, haud diuturna eſſe poteſt.— Tac. Ann. L. ir. 
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The world might have grown old, penera- 
tions might have ſucceeded generations, ſtill 
ſeeking it in vain. It has been by a fortunate 
conjunction of circumſtances, I will add, by 
the aſſiſtance of a favourable ſituation, that 
Liberty has at laſt, been able to erect herſelf 
2 Temple. eee 
Invoked by every Nation, but of too de- 
licate a nature, as it ſhould ſeem, to ſubſiſt 
in Societies formed of ſuch imperfect beings 
as Mankind, ſhe ſhewed, and but juſt ſhewed, 
_ herſelf, to the ingenious Nations of anti- 
quity that inhabited the ſouth of Europe. 
T hey were conſtantly miſtaken in the form 
of the worſhip they paid to her: as they 
continually aimed at extending dominion and 
conqueſt over other Nations, they were alſo 
no leſs miſtaken in the ſpirit of that wor- 
ſhip: and though they continued for ages to 
pay their devotions to her, ſhe ſtill conti- 
nued, with regard to chem, to be the unknown 
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Excluded, fince that tins? from thoſe TER 
to which ſhe had ſeemed to give a preference, 
driven to the extremity of the Weſtern World, 
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baniſhed even out of the Continent, the has 


taken refuge in the Atlantic Ocean. It is there, 
freed from the danger of external diſturb- 
ance, and aſſiſted by a happy pre- arrange 
ment of things, ſne has been able fully to 
diſplay the form that ſuited her; and ſhe has 
found fix centuries to have been nes to 
the completion of her Work. | 


Being ſheltered, as it were, within a Cita- 


5 del, ſhe there reigns over a Nation which 


is the more intitled to her favours as it 
endeavours to extent her Empire, and car- 


ries with it, to every part of its dominions, the 


bleſſings of induſtry and equality. Fenced | 


in on every fide, to uſe the expreſſions of 


Chamberlayne, with a wide and deep. ditch, 


the ſea, guarded with ſtrong outworks, its 


ſhips of war, and defended by the courage 
of its Seamen, it preſerves that important 
ſecret, that ſacred fire ſo difficult to be 
kindled; and which if it were once extin- 
guiſhed, would perhaps never be lighted 
again. When the World ſhall have again 


been laid waſte by Conquerors, it will ill, con- 
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ciple that ought to unite them, but what is 
of no leſs importance, the form under which 
they ought to be united. And the Philo- 
ſopher, when he happens to reflect on what is 


and powerful cauſes which ſeem, as it were, 
| unavoidably to conduct them all to a State of 
incurable political Slavery, takes comfort in 


E R R A T A. rs 
25 Note (a) p. 206: Inſt. iv. p. 41. read Inſt. iv. en 
Note (a) p. 325. Tit. Liv. L iv. read Tit. "7a L. vi. 


p- 339. lin. 16. Tribune Flavius, read F laccus. 


lin. 2 


UVSEVM 
[By IAN 
NICVM 


: | ; Not (5) p. 370. 


5 An, read an action. 


tinue to ſhew Mankind not only. the prin- 


conſtantly the fate of civil Societies amongſt 
Men, and obſerves with concern the numerous 


ſeeing that Liberty has at laſt diſcloſed her 
ſecret to Mankind, and ſecured an Aſylum 
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[ tinue to ſhew Mankind not only. the prin- 
ciple that ought to unite them, but what is 
of no leſs importance, the form under which 
they ought to be united. And the Philo- | 
ſapher, when he happens to reflect on what is | 


conſtantly the fate of civil Societies amongſt 


Men, and obſerves with concern the numerous 


and powerful cauſes which ſeem, as it were, 
. unavoidably to conduct them all to a State of 


incurable political Slavery, takes comfort in 
ſeeing that Liberty has at laſt diſcloſed her . 
ſecret to Mankind, and ſecured an e 
to herſelf. | 


THE END 


h 1 CN | 4 
* Note (a) p. 205. Inſt. iv. p. 41. read Inſt. iv. p. 12. 
Note (a) p. 325. Tit. Liv. L. iv. read Tit. yg 3 vi. 


, | _ p- 339. uy 16. Tribune F Javius, read Flaccus. 
= Note (8) p. 370. 1 


{ecu jon, read an 1 action. 
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